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The Mealey’s E-Mail News Report notified the 
defense attorney of a recent court decision from the 
highest court in a neighboring state. He was surprised 
to find the prosecution’s expert witness had also 
testified in that case. But the court held that footprints 
from inside a shoe were not a recognized area for 
expert testimony under the Daubert standard. As the 
defense attorney continued his search of analytical 
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IM 


Federal Practice® on the LexisNexis™ services, he quickly 
found further supportive commentary and analysis. 
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he upcoming session of the 
Florida Legislature will 
likely be the most impor- 
tant in recent memory as 
lawmakers decide how to pay for our 
trial courts. 

This Article V funding issue had 
its genesis in the constitutional 
amendment known as Revision 7, 
which was approved by voters in 
1998. The amendment mandated 
that the state take over more fund- 
ing of our county and circuit courts, 
and do so no later than July 1, 
2004. 

Last year, our lawmakers ap- 
proved the framework for what will 
be paid for by the state and what 
will remain county responsibilities. 
That plan has won praise from court 
officials and others; but, as noted by 
Trial Court Budget Commission 
Chair Susan Schaeffer, a Sixth Cir- 
cuit judge, this is the critical year. 
The legislature must provide the re- 
sources and flesh out the plan it 
sketched last year. 

There are reasons this will be a 
special challenge. 

Our state and national econo- 
mies are still less than robust. This 
could continue to put a damper on 
the state’s revenues. 

Our elected legislature— 
whether you agree or not—has 
hewed to a policy of exceptional 
frugality toward state finances. 

We do have advantages, though. 
The legal system has been care- 
fully scrutinized over the past two 
years, and legislators have gener- 
ally concluded our courts are effi- 
cient and well run. 

Under the leadership of Chief 
Justice Harry Lee Anstead and 
helped by the Bar, the Supreme 
Court has embarked on a vigorous 
education campaign to amass pub- 
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lic support for adequate court 
funding. Floridians are learning 
that Florida’s judges dispose of 
millions of cases each year, involv- 
ing criminal, family, civil, juvenile, 
probate, and other areas. Those 
actions protect public safety and 
personal property, resolve business 
disputes, and help the state in its 
social, business, cultural, and gov- 
ernmental activities—all at a cost, 
even with increased funding, at 
well under one percent of the state 
budget. 

The business community also is 
awakening to the issue. With help 
from The Florida Bar and other or- 
ganizations, TaxWatch, an indepen- 
dent government watchdog with 
strong business ties, has embarked 
on its own study on court funding. 
As this Journal went to press, re- 
sults were starting to come in. 

The data supports what the le- 
gal community has been saying all 
along: A strong, effective court sys- 
tem is essential to having a thriv- 


Meeting the Challenge for 
Adequate Funding of Florida’s Court System 


ing business community. An 
underfunded court system leads to 
a backlog of cases and hampers 
commercial activity. 

The recently approved state in- 
centives of more than $300 million 
to attract the Scripps Research In- 
stitute to Florida is a perfect ex- 
ample. That firm, and the related 
industries it is expected to attract, 
will require support from the le- 
gal system and courts in real es- 
tate, labor and employment, intel- 
lectual property, and contracts, 
among others. 

We have also seen other states 
that have severely cut court fund- 
ing with resulting slashing of court 
services. Alabama courts have lost 
hundreds of employees, and some 
court clerks expect to be struggling 
just to have enough staff to keep 
their offices open for routine busi- 
ness. Earlier this year, Oregon was 
forced to postpone many minor 
criminal matters and all small 
claims cases because of budget 
shortfalls. 

Our final advantage is the law- 
yers of Florida. If you know a state 
senator or representative, make 
contact, explain the importance of 
the court system, and offer to be a 
resource. Encourage other lawyers 
in your firms to do the same. 
Spread the word through legal and 
civic organizations of which you 
are a member. 

Supporting our courts will en- 
sure that we can continue to say: 
Today is a great day to be a Florida 
lawyer. I am proud to be one. You 
should be too. 
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JURY QUESTIONS 
CRIMINAL CASES 


Neutral Arbiters or Active Interrogators? 


by Robert Augustus Harper and Michael Robert Ufferman 


he Jury Innovations Committee! recently pro- 
posed to the Supreme Court of Florida that in- 
dividual jurors be permitted to submit ques- 
tions of witnesses in criminal prosecutions.” 
Although the Florida Legislature has enacted a statute 
that authorizes jury questioning in civil cases,’ no simi- 
lar statute exists authorizing the practice in criminal 
cases. Nevertheless, the committee, through its chair, 
Judge Robert L. Shevin, asked the court to implement a 
rule to allow jury questions in criminal cases.‘ The court, 
however, declined the committee’s request to implement 
a rule and instead referred the matter to the Criminal 
Procedure Rules Committee.° This article addresses 
many of the issues associated with allowing the jury to 
submit questions to witnesses during a criminal trial. 


Evolution of the Jury in the 
American Criminal Justice System 

According to Blackstone, at common law, defendants 
charged with capital crimes were not afforded counsel 
“unless some point of law shall arise proper to be de- 
bated.”° Both the judge and the jury were authorized to 
question witnesses, and “[t]here were few rules to con- 
strain the proceedings.” Due to the lack of representa- 
tion coupled with absence of procedural rules, criminal 
trials “were left in the hands of judges alone.”® 

As the English court system evolved, more emphasis 
was placed on a defendant’s right to fair procedure, more 
restrictive standards of evidence, and greater indepen- 
dence of the litigants.° In turn, defense counsel played 
an increasing role in determining the order and manner 
of the presentation of witnesses and evidence during the 
trial; as a result, the role of jurors as active participants 
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diminished.'° “Accordingly, the very manner in which 
evidence was proffered and accepted became shaped by 
defense counsel through the art of cross-examination and 
increasing emphasis on the quality of evidence, such as 
the creation of the hearsay rule.”!! 

When this country was founded, the drafters of the 
Constitution recognized the importance of the right to 
counsel and cemented this right into the American crimi- 
nal justice system through the Sixth Amendment. “To- 
day, the modern adversarial system retains questioning 
by parties, but the role of jurors has evolved from active 
investigators to passive, neutral observers of the testi- 
mony elicited by the advocates for the state and the de- 
fendant.”"” 


Modern Trends and the Minnesota 
Supreme Court Decision in State v. Costeilo 
In the past quarter-century, a debate has developed 
concerning whether courts should again permit jurors 
to ask questions of witnesses during trials. Some com- 
mentators, courts, and legal scholars have opined that 
jury questions can be beneficial because: 1) questions 
may enhance the ability of jurors to discern the truth; 2) 
questions may provide counsel an opportunity to better 
comprehend jurors’ thought processes and their percep- 
tion of case weaknesses; 3) questions may increase juror 
attentiveness at trial; and 4) empirical research suggests 
that jurors who are allowed to question witnesses are 
more satisfied with their service and more confident with 
their verdicts.'* Although a majority of states allows the 
procedure in one form or another, “[t]he apparent preva- 
lence of juror questioning is misleading, however, because 
even when allowed, the practice is rarely encouraged.”" 
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Despite the exhaustive panoply of criminal 


rules contained in the Florida Rules of 
Criminal Procedure, the rules are silent 
regarding whether jurors may question 


witnesses during a trial. 


In fact, several states have prohib- 
ited jury questions in criminal tri- 
als.!° Most recently, the Minnesota 
Supreme Court outlawed the prac- 
tice.'.° The Minnesota Supreme 
Court was concerned that allowing 
juror questions in criminal cases 
would impact juror impartiality and 
would relieve the prosecution of its 
burden of proof. 

e Issues of Juror Impartiality 

To maintain juror independence 
and objectivity, it is a tenet of the 
criminal justice system that mem- 
bers of a jury should “postpone or 
suspend the final formation of... 
opinion until the parties have ‘had 
their day in court’ and have pre- 
sented all the information that they 
consider relevant in the context of 
adjudication.”'’ “This principle is 
particularly important in criminal 
trials, in which the state presents 
all of its evidence first, and it is 
sometimes only after several days 
of listening to mounting evidence 
against a defendant that the jury 
may hear any exculpatory evi- 
dence.”'* Jurors are usually in- 
structed to keep an open mind until 
the end of the trial.'® “But in order 
to ask a question, a juror must first 
develop a hypothesis or, at the very 
least, respond to a perceived flaw in 
a party’s presentation of the case 
before the time to deliberate has 
arrived.”” In light of these concerns, 
the Minnesota Supreme Court rea- 
soned: 
To the degree jurors are encouraged to 
ask questions about facts and legal is- 
sues, they are encouraged to form “at 
least a prior tentative opinion because 
one cannot investigate unless one has a 
hypothesis about what happened in the 
particular criminal case.” Therefore, 
with such encouragement, there is an 
increased risk that jurors will “inevita- 


bly . . . draw conclusions or settle on a 
given legal theory before the parties 
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have completed their presentations, and 
before the court has instructed the jury 
on the law of the case.” . . . Although it 
is impossible to guarantee that jurors 
will remain open-minded until the pre- 
sentation of all of the evidence and in- 
structions, passive detachment in- 
creases that probability.” 


The U.S. Court of Appeals for the 
Second Circuit has reached a simi- 
lar conclusion: 


[W]e strongly discourage [jury ques- 
tions]. The most troubling concern is 
that the practice risks turning jurors 
into advocates, compromising their neu- 
trality. It is difficult for jurors to be both 
active participants in the adversarial 
process, embroiled in the questioning of 
witnesses, and detached observers, pass- 
ing on the credibility of the witnesses 
and the plausibility of the facts pre- 
sented. 

If, perchance, jurors pose questions 
that are less inquiries and more com- 
mentary, they further impair their neu- 
trality. The appropriate occasion for ju- 
rors to express skepticism is during 
deliberations, not during the trial. And 
the appropriate time to start delibera- 
tions is after the jury has heard all the 
evidence, the arguments of counsel and 
the judge’s charge on the law. At the very 
least, jury questioning is a subliminal 
invitation to launch prematurely into 
evaluating the evidence.” 


e Issues of Relieving Prosecution 
of its Burden of Proof 

In a criminal case, the prosecution 
has the burden of proving the exist- 
ence of every element of the crime 
charged beyond a reasonable 
doubt.”* “Allowing jurors to pose 
questions could, in some cases, elicit 
testimony from a witness that suf- 
ficiently proves an element of a 
crime, therefore relieving the state 
of its burden.”** Recognizing this 
potential problem, the Minnesota 
Supreme Court explained: 
The assistance provided to the prosecu- 
tion by juror questioning may be direct 
or indirect. Juror questioning can di- 


rectly assist the prosecution when .. . 
evidence could be revealed by a juror 


question. Juror questioning can indi- 
rectly assist the prosecution when it 
simply illuminates a facet of the case 
that interests the jurors .... Because 
the practice of juror questioning can ac- 
tively assist the State in meeting its 
burden of proof, the jurors’ role may be 
compromised.” 


If jury questions are permitted in 
criminal cases, the possibility exists 
that the prosecutor could forget or 
simply fail to develop an aspect of 
its case, and the jury, in effect act- 
ing on the part of the prosecutor, 
could ask questions of witnesses 
that ultimately fill the holes in the 
prosecution’s case. In such circum- 
stances, the jury, not the prosecutor, 
would establish an element of the 
offense that otherwise would not 
have been established. 

¢ Minnesota Supreme Court’s 
Conclusion in Costello 

As a result of the impact on juror 
impartiality and the potential for re- 
lieving the prosecution of its burden 
of proof, the Minnesota Supreme 
Court was “persuaded that the ex- 
act effect of [jury] questioning is not 
quantifiable, and the inherent risks 
so significant that the practice must 
be proscribed.”*° The court held that 
“no court shall permit jurors to ques- 
tion witnesses in a criminal trial.” 


Florida Precedent 

Florida law is by no means clear 
on the question of whether jurors 
can question witnesses in criminal 
trials. Despite the exhaustive pano- 
ply of criminal rules contained in 
the Florida Rules of Criminal Pro- 
cedure, the rules are silent regard- 
ing whether jurors may question 
witnesses during a trial; nothing in 
the rules gives trial courts the au- 
thority to permit juror questions. In 
1999, the Florida Legislature en- 
acted a provision allowing jurors in 
a civil trial to submit written ques- 
tions which are then considered out- 
side the presence of the jury.”* No 
similar provision was made for ju- 
ror questioning in criminal cases. 
“Under the doctrine of ‘expressio 
unius est exclusio alterius, the men- 
tion of one thing implies the exclu- 
sion of another.””’ 

Almost 50 years ago, in Ferrara v. 
State, 101 So. 2d 797 (Fla. 1958), the 
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Supreme Court of Florida was asked 
to consider whether it was error to 
distribute a particular pamphlet to 
jurors prior to a trial. The pamphlet, 
entitled “Handbook for Trial Jurors 
serving in all Courts of Record in 
Hillsborough County, Florida,” ex- 
plained to jurors their responsibili- 
ties. The handbook instructed jurors 
not to ask questions of the witnesses 
during the trial. The court, in dicta, 
stated the following: “We think that 
upon appropriate occasion a trier of 
fact might be completely justified in 
propounding a question .... We con- 
clude that the procedure should be 
one to be controlled by the discre- 
tion of the trial judge.”*” 

The jury in Ferrara did not ask 
any questions of the witnesses. 

Several years later, in Strawn uv. 
State, 332 So. 2d 601 (Fla. 1976), the 
court considered a scenario in which 
a defense attorney, in front of the 
jury, stated that “we would allow the 
defendant to answer any questions 
that the jury may wish to ask of 


him.”*' The trial court declared a 
mistrial. However, the trial court 
ruled that jeopardy did not attach 
and therefore denied the 
defendant’s subsequent motion to 
dismiss the charges. The defendant 
filed for a writ of prohibition with 
the district court of appeal, which 
granted the writ and determined 
that the defendant’s double jeopardy 
argument was meritorious because 
the trial court’s declaration of mis- 
trial was not a manifest necessity. 
The Supreme Court of Florida 
granted certiorari. In its opinion, the 
Supreme Court quoted the follow- 
ing statements made by the trial 
court during the trial: 

In our system for many centuries, jurors 
have not been permitted to ask ques- 
tions, and perhaps some day if we don’t 
need lawyers for the system, then jurors 
could be permitted to ask any question 
they liked, and there wouldn’t be any 
need for lawyers in the courtroom, the 
jurors could investigate it fully and 
make a decision. But that is not our sys- 


tem. Our system depends on utter im- 
partiality and upon having twe trained 


counsel to ask questions, to object to 
each other’s questions at times, and to 
ask those questions for the purpose of 
eliciting admissible evidence. 


* 


If it is a practice which is one which 
undermines the jury system of the jury 
trial, I think the question is really 
whether or not we want an inquisitorial 
system or we want a system of jury tri- 
als which are conducted by a Judge with 
the assistance of trained advocates, in 
accordance with well-developed and his- 
torically sound rules of law; particularly, 
those rules of law that deal with proce- 
dure, rights of defendant, and questions 
of what may or may not be introduced. 


The jury also would be placed, as 
mentioned by the State, there is a dis- 
tinct possibility that the jurors will be- 
come advocates. They will lose their abil- 
ity to remain neutral. If they don’t like 
an answer given or the way it’s given or 
if objections by Counsel to a question 
asked by a juror, and they take the ad- 
verse position established by that objec- 
tion, and instead of fair and impartial 
jurors who are not going to form or ex- 
press any opinions until the entire case 
has been heard, we would now have 
some advocates on the jury. They can no 
longer function as a jury system has 
been evolved to function. 


“These trial lawyers have held nothing back 
in the way they have presented their 
ideas about closing arguments. Old ideas, 
reinvented ideas, and superbly original ideas 


fill the pages of this book.” 


— Johnnie Cochran 
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Now, it is possible that with the 
agreement of the trial judge and by ap- 
proaching him in advance of trial with 
the thought that such procedure might 
be employed, and with the agreement 
of all concerned, that the jurors could 
be permitted to submit questions in writ- 
ing and not communicate their ques- 
tions to each other; those questions 
would be reviewed by the Court and 
Counsel, and those questions that could 
be answered, could be answered in open 
court by the Judge, after having ruled 
on any objections that either Counsel 
might have to the question or the an- 
swer which it sought. 

Even that is a pretty far out proce- 
dure.I wouldn't take it upon myself with- 
out the benefit of a lot of things to in- 
duce that kind of procedure into our 
system, because the very fundamental 
base of our system is the adversary con- 
cept, and this begins to move a little bit 
away from it. In fact, it moves drasti- 
cally away from it in the way it was used 
in this trial, that if we are to move away 
from an adversary approach and go to 
an inquisitorial approach, that proce- 
dure will have to be adopted by a higher 
court than my own.*” 


The Supreme Court of Florida ul- 
timately ruled that trial court did 
not err in granting the mistrial.* 
Yet, despite the above-quoted pas- 
sage from the Supreme Court’s opin- 
ion, the court maintained that its 
decision in Strawn did not contra- 
dict its earlier decision in Ferrara.* 

In 1994, the Supreme Court of 
Florida “decline[d] to revisit” the 
issue of whether jurors can ask 
questions of witnesses.* The court 
“revisited” the issue when the Jury 
Innovations Committee submitted 
its recent proposal. The court has 
referred the issue to the Criminal 
Procedure Rules Committee for fur- 
ther consideration.* 

The district courts of appeal in 
Florida are in conflict regarding 
whether the practice of allowing ju- 
rors to ask questions of witnesses 
should be encouraged. The Fourth 
District Court of Appeal has 
“strongly discourage[d] trial courts 

- from promoting jurors’ questions or 
encouraging jurors to ask questions 
of witnesses.”*’ The court added that 
“jt is hard to discern the benefit of 
such a practice when weighed 
against the endless potential for er- 
ror.”** The Fourth District’s view is 
in conflict with decisions from the 
First District Court of Appeal,*® 
which has considered the issue but 


has not “discouraged” trial courts 
from allowing juries to ask wit- 
nesses questions. Recently the Fifth 
District Court of Appeal held that a 
trial court did not err in permitting 
the jury to submit questions to wit- 
nesses in a criminal case.*° 


Procedural Issues 

Despite the suggestion of the 

First District Court of Appeal,*' the 
Supreme Court of Florida has not 
adopted a rule of procedure govern- 
ing the practice of jury questions 
in criminal cases, if in fact such a 
practice is permissible. Without a 
governing rule, any policy or local 
practice of permitting juror ques- 
tions will lack uniformity, allowing 
different practices and procedures 
to be followed throughout the state. 
For example, if a court allows juror 
questions, who will ask the ques- 
tions: the judge or one of the par- 
ties? Generally those states that 
allow jury questions require either 
the court, the bailiff, or the clerk to 
ask the question so as to prevent 
the jury from assuming favor based 
on one particular party asking their 
questions.* Yet without a uniform 
procedure, courts are free to allow 
both parties, or even just one party 
(i.e., the prosecutor) to ask the ques- 
tions submitted by the jury. An in- 
herent and prejudicial problem ex- 
ists with allowing a prosecutor to 
ask questions of witnesses submit- 
ted by jurors: 
It is difficult to conceive of when coun- 
sel would allow its opponent to ask a 
juror’s question; the possibility of gain- 
ing a juror’s favor from asking the juror’s 
question would seem too great. One ra- 
tionale for allowing this procedure 
would be if one counsel wanted to re- 
examine the witness and incorporate the 
juror’s question into its examination. 
But for this reason, though, a court 
should ask the question itself and mini- 
mize the prejudicial effects for either 
side.*® 

If only the prosecutor is permit- 
ted to ask the jury’s questions, then 
the prosecutor is given the unfair 
advantage of being able to carry the 
jury’s torch. 

Other problems will also arise if 
jurors are allowed to ask questions 
of witnesses in criminal trials. First, 
a particular question submitted by 
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the jury may require further expla- 
nation,‘ creating a dilemma as to 
when to allow further explanation 
and when to limit answers to the 
specific questions submitted. If the 
trial judge adds to the jury’s ques- 
tion, it may result in prejudicial in- 
formation being presented to the 
jury. Second, allowing the jury to ask 
questions of witnesses places coun- 
sel in the difficult position of hav- 
ing to correct the wording of inap- 
propriate questions. Defense 
counsel is required to zealously ad- 
vocate the position of his or her cli- 
ent. Yet counsel may be required to 
abandon that role in order to be a 
mouthpiece for the jury. It is not the 
obligation of defense counsel to for- 
mulate questions that can be used 
to the detriment of his or her client, 
but the procedure of allowing juries 
to ask questions places defense 
counsel in this untenable role. Fi- 
nally, some jurors may simply sub- 
mit comments as opposed to ques- 
tions. While juror comments may be 
relevant to demonstrate misconduct 
on the part of the jury, such com- 
ments are irrelevant and prejudicial 
to the extent that such comments 
improperly allow the parties to see 
into the minds of the jury. The trial 
court is placed in the difficult posi- 
tion of having to decide whether to 
disregard such comments or to read 
the comments to the parties. 


Conclusion 

For all of the reasons set forth in 
this article, it is the position of the 
authors that jurors should not be 
allowed to ask questions in crimi- 
nal cases. The compelling reasoning 
of the Minnesota Supreme Court in 
Costello and the multiple problems 
that will result from the adoption 
of such a procedure outweigh per- 
ceived benefit. In our system of 
criminal justice, the accused is pre- 
sumed innocent in the eyes of the 
jury until proven guilty beyond a 
reasonable doubt by the prosecu- 
tion. While juror questions may be 
appropriate in civil cases, the stakes 
in a criminal trial are far more se- 
vere than in a civil trial—a person’s 
life and liberty rest in the hands of 
the jury. The jury should be a neu- 
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tral fact-finder when making this 
important decision. As explained by 
Judge Donald P. Lay of the Eighth 
Circuit Court of Appeals: 


The fundamental problem with juror 
questions lies in the gross distortion of 
the adversary system and the miscon- 
ception of the role of the jury as a neu- 
tral factfinder in the adversary process. 
Those who doubt the value of the ad- 
versary system or who question its con- 
tinuance will not object to distortion of 
the jury’s role. However, as long as we 
adhere to an adversary system of jus- 
tice, the neutrality and objectivity of the 
juror must be sacrosanct.’ 


Some will argue that jury ques- 
tions should be permitted because 
questions enhance the ultimate goal 
of the jury: to find the truth. How- 
ever, the truth-finding goal must be 
balanced against a criminal 


defendant’s constitutional rights. 
Former Supreme Court Justice 
Hugo L. Black has observed: 

A criminal trial is in part a search for 
truth. But it is also a system designed 
to protect “freedom” by insuring that no 
one is criminally punished unless the 
State has first succeeded in the admit- 
tedly difficult task of convincing a jury 
that the defendant is guilty.*® 


Similarly, in Morrison v. State, 845 
S.W. 2d 882 (Tex. Crim. App. 1992), 
the Texas Court of Criminal Appeals 
rejected the argument that jury 
questions would place jurors in a 
better position to “find the truth,” 
reasoning that “[d]ue process and 
those individual rights that are 
fundamental to our quality of life co- 
exist with, and at times override, the 
truth-finding function.” Jd. at 884. 
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The criminal jury trial system is 
one of the cornerstones upon which 
this great nation was built. The cur- 
rent system has successfully oper- 
ated for more than 200 years. En- 
couraging jury questions in 
criminal cases simply leads to be- 
ing innovative solely for the sake 
of innovation. The criminal defen- 
dant is a human being, not a guinea 
pig. The rights of the accused in a 
criminal courtroom should not be 
the object of experimentation as in 
a science laboratory. When the life 
and liberty of men and women are 
at stake, their fate should rest in 
the hands of neutral and detached 
decision-makers, not active interro- 
gators. The institution of the impar- 
tial jury has been a model for other 
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judicial systems worldwide. Accord- 
ingly, criminal juries should not be 
permitted to ask questions of wit- 
nesses in criminal trials. U 


! The Jury Innovations Committee is 
a branch of the Judicial Management 
Council. 

2 The issue was one of 48 proposals 
submitted by the Jury Innovations 
Committee to the court in 2001. See 
Final Report, Jury Innovations Com- 
mittee, dated May 2001 
(www.flcourts.org/Supreme Court/ 
Clerk’s Office/Briefs & Petitions/Case 
No. SC01-1226). Proposal number 16 
asked the court to consider whether 
jurors in both civil and criminal tri- 
als should be permitted to ask wit- 
nesses questions. See Final Report, 
Jury Innovations Committee, pg. 40. 

3 See Fria. Stat. §§40.50(3), (4) 
(1999). 1999 Fla. Laws ch. 225, which 
created Fia. Stat. §45.50, was de- 
clared to be in violation of FLa. Const. 
art. III, §6 (the “single subject” rule) 
in the circuit court of the Second Ju- 
dicial Circuit. See Florida Consumer 
Action Network v. Bush, 8 Fla. L. 
Weekly Supp. 233 (Fla. 2d Cir., Feb. 
8, 2001). On appeal, the First District 
Court of Appeal reversed, holding that 
the plaintiffs failed to allege an ap- 
propriate justiciable controversy for 
declaratory judgment purposes. See 
State v. Florida Consumer Action Net- 
work, 830 So. 2d 148, 153 (Fla. 1st 
D.C.A. 2002). The district court certi- 
fied the question to the Supreme 
Court of Florida as one of great pub- 
lic importance, but the Supreme Court 
declined to review the case. See 
Florida Consumer Action Network v. 
State, 852 So. 2d 861 (Fla. 2003). 

* In its report, the committee stated: 
“Jurors in both civil and criminal tri- 
als should be permitted to submit to 
the judge written questions to be 
asked of witnesses by the judge. The 
judge has the discretion to determine 
which jury questions are to be asked 
of witnesses. The Supreme Court 
should incorporate this right into the 
rules of civil and criminal procedure.” 
Final Report, Jury Innovations Com- 
mittee, pg. 40. The committee ac- 
knowledged that there are no re- 
ported cases interpreting FLa. Star. 
§40.50, the statute authorizing juror 
questions in civil cases. See Final Re- 
port, Jury Innovations Committee, pg. 
40. The committee added, “Although 
the courts have found that question- 
ing by jurors is permissible, the prac- 
tice has not been strongly encouraged. 
See Watson v. State, 651 So. 2d 1159 
(Fla. 1994); Patterson v. State, 725 So. 
2d 386 (Fla. ist D.C.A. 1999).” Final 
Report, Jury Innovations Committee, 
pg. 40. Section 40.50 notwithstanding, 
the committee argued “that rules gov- 
erning jury trials are more appropri- 
ately addressed by the Supreme Court 


in its rule-making capacity rather 
than by the Legislature.” Final Re- 
port, Jury Innovations Committee, pg. 
40.The committee set forth the follow- 
ing pros and cons of allowing jurors 
to ask questions of witnesses: 
Potential benefits include: 

1. The accuracy of the decision- 
making process will be improved. 

2. Jurors will be more confident in 
their verdict and satisfied that they 
possessed all of the information nec- 
essary to reach a correct verdict. 

3. Jurors will be more involved in 
the trial process, which could 
heighten their overall satisfaction 
with the trial. 

4. Allowing the jury to play a more 
active role will instill in jurors a bet- 
ter understanding of the importance 
of their responsibility. 

5. The asking of questions may 
help inform the attorneys about is- 
sues in the case that the jurors do not 
understand and what points need fur- 
ther clarification. 

6. Juror questions may reveal im- 
portant evidence or issues that were 
not covered by the lawyers. 
Potential problems include: 

1. Jurors might ask inappropriate 
or prejudicial questions because they 
do not know the rules of evidence and 
procedure, but this will be balanced 
by the trial judge making the final 
decision on whether the question is 
appropriate and should be asked. 

2. Juror questions might upset an 
attorney’s strategy or result in un- 
wanted surprises. 

3. An individual juror’s question 
and the answer elicited may take on 
a stronger significance to the jury 
than those questions and answers pre- 
sented and received in the normal 
adversarial manner. 

4. Jurors who are the most active 
in the trial may be the most influen- 
tial during deliberations. 

Final Report, Jury Innovations Com- 
mittee, pgs. 41-42. 

The committee opined that the 
benefits “strongly outweigh any poten- 
tial harm.” Final Report, Jury Inno- 
vations Committee, pg. 42. Yet the 
committee recognized “several other 
practical difficulties”: 1) when expert 
testimony in civil cases is presented 
by deposition, there is no possibility 
of questioning the witness and there- 
fore certain inequities may arise; 2) 
the procedure for writing down the 
questions can raise other problems be- 
cause if the question is written by the 
juror in court, it may be obvious which 
juror is writing it, even if it is un- 
signed; and 3) if the jurors adjourn to 
the jury room to consider their ques- 
tions, they may begin to discuss the 
questions. See Final Report, Jury In- 
novations Committee, pg. 42. The 
committee could not decide whether 
these issues should be left to the dis- 
cretion of the trial judge or should be 
dealt with in the proposed rule. See 
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Final Report, Jury Innovations Com- 
mittee, pg. 42. 

5 In an order dated October 17, 2003, 
Thomas D. Hall, Clerk of the Supreme 
Court of Florida, stated, “At the 
Court’s direction, this case is hereby 
closed.” In Administrative Order No. 
AOSC03-41, Chief Justice Harry Lee 
Anstead referred several of the Jury 
Innovations Committee’s proposals to 
rules committees, including Proposal 
16 concerning jury questions. See Ad- 
ministrative Order No. AOSC03-41, 
dated October 27. 2003 
(www.flcourts.org/sct/clerk/ 
adminorders/2003/sc03-41.pdf) 
(Clerk’s Office link, Administrative 
Orders, 2003). 
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13 See State v. Fisher, 789 N.E. 2d 222, 
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vantages of permitting jury questions 
of witnesses). In Fisher, the Supreme 
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proper to allow jurors to ask questions 
of witnesses. 

14 Costello, 646 N.W. 2d at 209 (cit- 
ing U.S. v. Thompson, 76 F.3d 442, 448 
(2d Cir. 1996) (stating “we have 
strongly discouraged the practice ex- 
cept in extraordinary or compelling 
circumstances, because such question- 
ing tends to impair juror neutrality 
during the trial and to encourage pre- 
mature deliberations”)). 

15 At least five states prohibit the 
practice of jury questions in criminal 
trials: Georgia, Minnesota, Missis- 
sippi, Nebraska, and Texas. See 
Johnson v. State, 507 S.E. 2d 737, 742 
(Ga. 1998) (“Clearly, a juror is not per- 
mitted to question a witness.”); State 
v. Costello, 646 N.W. 2d 204 (Minn. 
2002); Wharton v. State, 734 So. 2d 
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demned and outright forbidden by this 
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377, 379-80 (Neb. 1991) (“Since due 
process requires a fair trial before a 
fair and impartial jury, the judicial 
process is better served by the time- 
honored practice of counsel eliciting 
evidence which is heard, evaluated, 
and acted upon by jurors who have no 
investment in obtaining answers to 
questions they have posed.”) (citations 
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omitted); Morrison v. State, 845 S.W. 
2d 882, 886-89 (Tx. Crim. App. 1992) 
(holding that jurors are not permit- 
ted to ask witnesses questions: “A 
change in our system involving intru- 
sion of one component into the func- 
tion of another may only be estab- 
lished through the _ limited 
rule-making authority of this court, 
subject to the disapproval by the leg- 
islature or by the legislature in accor- 
dance with due process.”). 
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come the subject of a procedural rule 
promulgated by the court.”) (Miner, J., 
specially concurring.). 

40 See Coates v. State, 28 Fla. L. 
Weekly D2243, D2244 (Fla. 5th D.C.A. 
Sept. 26, 2003). See also Scheel v. State, 
350 So. 2d 1120, 1121 (Fla. 3d D.C.A. 
1977). 

4! See Henderson v. State, 792 So. 2d 


641, 642 (Fla. 1st D.C.A. 2001) (“With- 
out presuming to suggest a standard, 
controlled procedure of general appli- 
cability to deal with juror questioning 
of witnesses, we would respectfully 
urge the Florida Supreme Court to 
adopt a procedural rule to address the 
matter, ‘lest the endless potential for 
error of such a practice, as lamented 
by the Fourth District Court of Appeal 
in Pierre, should become a reality.”). 
® See, e.g., Haw. R. Pen. P. 26(b) (“If 
the court deems the question appro- 
priate and subject to the Hawaii Rules 
of Evidence, the court may ask the 
question.”) (emphasis added); State v. 
Mascarella, Tuscarawas App. No. 94 
AP 100075, 1995 WL 495390 (Ohio Ct. 
App. July 6, 1995) (“Once juror ques- 
tions are approved by the trial court, 
the clerk or bailiff should read the 
questions to the witness.”) (emphasis 
added). 

‘8 Michael A. Wolff, Jury Questions: A 
Survey of Theory and Use, 55 Mo. L. 
Rev. 817, 855 (1990). 

‘4 For example, the question may sim- 
ply ask for a “yes” or “no” answer, but 
the witness may attempt to offer fur- 
ther explanation. 

*® US. v. Johnson, 892 F.2d 707, 713 
(8th Cir. 1989) (Lay, J., concurring). 

46 Williams v. Florida, 399 U.S. 78, 113 
(1970) (concurring in part and dissent- 
ing in part). 
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Fraud the Court asa 
Basis for Dismissal With 
Prejudice Default 


An Old Remedy Has New Teeth 


by John T. Kolinski 


hat cheaters should not be allowed to prosper 

has long been central to the moral fabric of our 

society and one of the underpinnings of our le- 

gal system. Sanctions, in a wide variety of 
shapes, attempting to encompass the virtually limitless 
ways litigants manage to misbehave’ have always been 
part and parcel of our legal system. Dismissal with preju- 
dice has long been available as the ultimate civil sanc- 
tion against litigation misconduct, but is often bypassed 
in the belief that such efforts rarely succeed at the trial 
court level and are frequently reversed on appeal when 
they do. In the past this sentiment was understandable. 
Older appellate decisions upholding dismissals with 
prejudice for “fraud on the court” were decisively out- 
numbered by decisions reversing such dismissals as be- 
ing too severe.” 

Recent decisions, including Destafano v. State Farm 
Mutual Automobile Insurance Co., 28 Fla. L. Weekly 
D1077 (Fla. lst DCA April 28, 2003), and Long v. 
Swofford, 805 So. 2d 882 (Fla. 3d DCA 2003), have been 
more favorably disposed to affirm dismissals with preju- 
dice for serious, palpable “fraud on the court.” Of course, 
therein lies the rub. What precisely is “fraud on the 
court”? When is conduct sufficiently egregious to distin- 
guish it from arguable forgetfulness or misunderstand- 
ing? How much bad conduct is enough? Does one ter- 
rible and indisputable lie about a fact central to the case 
suffice? What about a whole series of lies which make it 
difficult for the opposing party to ferret out the true facts 
but, in the end, fail to succeed only because of the dili- 
gence and perseverance of opposing counsel, or because 
the offending litigant, despite being willful, was inept? 
What if the misconduct is entirely procedural, involving 
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repeated deliberate attempts to obstruct discovery by 
failing to comply with court orders? There are no simple 
answers to these questions, nor can there be. Each case 
must be assessed and adjudicated according to its own 
unique facts. 

The basic standards governing fraud on the court are 
reasonably straightforward. As set forth in Cox v. Burke, 
706 So. 2d 43, 47 (Fla. 5th DCA 1998): 

The requisite fraud on the court occurs where “it can be dem- 
onstrated, clearly and convincingly, that a party has sentiently 
set in motion some unconscionable scheme calculated to inter- 
fere with the judicial system’s ability impartially to adjudicate 
a matter by improperly influencing the trier of fact or unfairly 
hampering the presentation of the opposing party’s claim or 
defense.” Aoude v. Mobil Oil Corp., 892 F.2d 1115, 1118 (1st 
Cir. 1989) .... The trial court has the inherent authority, within 
the exercise of sound judicial discretion, to dismiss an action 
when a plaintiff has perpetrated a fraud on the court, or where 


a party refuses to comply with court orders. Kornblum v. 
Schneider, 609 So. 2d 138, 139 (Fla. 4th DCA 1992). 


Note that the evidence necessary to support a finding 
of fraud on the court must be “clear and convincing,” a 
higher burden than a mere “preponderance of the evi- 
dence.” The foregoing blueprint for evaluating fraud on 
the court has not changed much over the years. What 
has changed is the increased willingness of trial courts 
to impose the ultimate sanction of dismissal with preju- 
dice for plaintiffs and default for defendants, together 
with the increased willingness of appellate courts to af- 
firm such dismissals and defaults pursuant to the appli- 
cable “abuse of discretion” standard of review.* 

Judge Altenbernd, while recognizing this trend, has 
expressed concern that the ultimate sanction is employed 
more readily against plaintiffs than defendants.‘ What- 
ever the empirical data may reveal about the proportion 
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Lying about facts central to the case, including 
the nature and extent of one’s own injuries, 
simply cannot be tolerated and, frequently, 
cannot be remedied by any lesser sanction 
than dismissal with prejudice. 


of plaintiffs versus defendants sub- 
jected to the ultimate sanction for 
fraud on the court, nothing in the 
elements of fraud on the court or its 
implementation tilts the playing 
field in favor of defendants. A 
defendant’s fraud on the court is 
plainly no less worthy of censure 
and sanction than a plaintiff's and 
the case law makes no distinction 
between the two. 

Aoude v. Mobil Oil, 892 F.2d 1115, 
1118 (1st Cir. 1989), on which Cox 
heavily relied, described the appel- 
late court’s role in applying the 
abuse of discretion standard of re- 
view: 


While broad, the trial court’s discretion 
is not unlimited. The [trial] judge must 
consider the proper mix of factors and 
juxtapose them reasonably. “Abuse oc- 
curs when a material factor deserving 
significant weight is ignored, when an 
improper factor is relied upon, or when 
all proper and no improper factors are 
assessed, but the court makes a serious 
mistake in weighing them.” Independent 
Oil and Chemical Workers of Quincy, Inc. 
v. Procter & Gamble Mfg. Co., 864 F.2d 
927, 929 (1st Cir. 1988); see also Ander- 
son v. Cryovac, Inc., 862 F.2d 910, 923 
(1st Cir. 1988) (to warrant reversal for 
abuse of discretion, it must “plainly ap- 
pear[ | that the court below committed 
a meaningful error in judgment”). 


As reiterated in Baker v. Myers 
Tractor Services, Inc., 765 So. 2d 149, 
(Fla. lst DCA 2000): 


We review a trial court’s imposition of 
sanctions under an abuse of discretion 
standard of review. See Mercer v. Raine, 
443 So. 2d 944, 946 (Fla. 1983); Tramel 
v. Bass, 672 So. 2d 78, 82-83 (Fla. 1st 
DCA 1996). As the Mercer court ex- 
plained: “[T]o justify reversal, it would 
have to be shown on appeal that the trial 
court clearly erred in its interpretation 
of the facts and the use of its judgment 
and not merely that the court, or another 
fact-finder, might have made a different 
factual determination.” 


Fraud on the court as described 
in Cox typically refers to substan- 
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tive, not procedural, misconduct— 
although the line between the two 
can be blurry. Cox makes clear that 
the sanction of dismissal with preju- 
dice or default is available for both 
substantive and procedural miscon- 
duct. That is, in addition to encom- 
passing false testimony and infor- 
mation about the facts of the case 
more conventionally considered to 
be fraud on the court, the sanction 
is also proper for repeated refusals 
to comply with court orders or oth- 
erwise obstructing or interfering 
with the ability of the opposing 
party and the court to fairly and ex- 
peditiously adjudicate the claim. 
“The trial court has the inherent 
authority, within the exercise of 
sound judicial discretion, to dismiss 
an action when a plaintiff has per- 
petrated a fraud on the court, or 
where a party refuses to comply 
with court orders.” 

As a general proposition, substan- 
tive misconduct is more likely to 
result in an affirmed dismissal with 
prejudice or default than procedural 
misconduct, precisely because sub- 
stantive misconduct more clearly 
and directly subverts the judicial 
process. The integrity of the judicial 
system is rarely challenged suffi- 
ciently by willful disobedience to a 
court order or even multiple proce- 
dural shortcomings® so as to war- 
rant the ultimate sanction of dis- 
missal, thus depriving the offending 
litigant of an adjudication on the 
merits. This distinction between 
substantive and procedural miscon- 
duct is in keeping with the compet- 
ing considerations mentioned in Cox 
of “carefully balancing] a policy fa- 
voring adjudication on the merits 
with competing policies to maintain 
the integrity of the judicial system.” 
Florida appellate courts have con- 


sistently reversed dismissals based 
on a single occurrence of disobedi- 
ence to a court order or due to 
plaintiff’s or defendant’s one time 
failure to appear for deposition.’ 

Additionally, whether substantive 
or procedural misconduct is the ba- 
sis for the sanction, the trial court 
must hold an evidentiary hearing 
before dismissing a case with preju- 
dice,* and must make an express 
finding that the conduct forming the 
basis for the dismissal was willful 
or done in bad faith or was deliber- 
ate and in contumacious disregard 
of the court’s authority.’ Appellate 
courts do not hesitate to reverse and 
remand for noncompliance with 
these requirements. 

Substantive misconduct is and 
should be subject to less tolerance 
before dismissal with prejudice is 
warranted. Lying about facts central 
to the case, including the nature and 
extent of one’s own injuries, simply 
cannot be tolerated and, frequently, 
cannot be remedied by any lesser 
sanction than dismissal with preju- 
dice. 

In Destafano v. State Farm Mutual 
Automobile Insurance Co., 28 Fla. L. 
Weekly D1077 (Fla. 1st DCA April 
28, 2003), the First DCA affirmed 
the dismissal with prejudice of an 
uninsured motorist’s claim for vari- 
ous false statements and omissions 
“on matters central to the issues in 
her lawsuit.”’° Four separate inci- 
dents of dishonesty were cited: 1) 
Plaintiff falsely claimed to have no 
injuries from a prior accident; 2) she 
failed to reveal a subsequent acci- 
dent on multiple occasions; 3) she 
lied about the extent of her injuries 
from the accident at issue; 4) she 
also lied about prior similar injuries. 
Plaintiff argued she was simply old 
and forgetful, but without intent to 
deceive. Although this case seemed 
to be a candidate for a lesser sanc- 
tion than dismissal of the entire 
case, the First DCA thoughtfully 
rejected plaintiff’s assertions to that 
effect. 

While appellant here claims to have a 
poor memory due to her age, appellant 
submitted no evidence that she has any 
physical or mental problems affecting 


her memory, and appellant’s deposition 
testimony revealed that she is capable 
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of understanding and answering ques- 
tions posed to her. As such, because there 
is no evidence that appellant had any 
mental incapacity, appellant’s reliance 
on Simmons'' is misplaced and 
appellant’s claim that her misstate- 
ments should be excused as mere for- 
getfulness is without merit.” 


The court further rejected 
plaintiff’s claim that the questions 
asked of her were vague and her 
incomplete answers were the result 
of the passage of time. 


Here, as in Morgan, appellant’s denial 
of any injury from the 1992 accident did 
not result from mere oversight or for- 
getfulness. Although appellant revealed 
some facts regarding the names of her 
doctors and the existence of the accident, 
that alone does not constitute “truthful 
disclosure.” See Morgan, 816 So. 2d at 
254. Likewise, appellant’s attempt to 
conceal the 1999 accident does not con- 
stitute “truthful disclosure,” and 
appellant’s conflicting testimony regard- 
ing the extent of her injuries following 
each of her accidents suggests an intent 
to deceive.'* 


Finally, the court rejected 
plaintiff’s catch-all assertion that 
her conduct was insufficient to sup- 
port the ultimate sanction of dis- 
missal, for which she cited Jacob v. 
Henderson, 28 Fla. L. Weekly D286 
(Fla. 2d DCA Jan.24, 2003), opinion 
withdrawn and superceded on re- 
hearing in part by 28 Fla. L. Weekly 
D836 (Fla. 2d DCA Mar.28, 2003). 


In Jacob, the trial court dismissed the 
appellant’s case based on her deposition 
testimony regarding her physical abili- 
ties, which was contradicted by surveil- 
lance videotape evidence submitted by 
the defendant. Jd. The Second District 
reversed the trial court, holding that 
there was no clear and convincing evi- 
dence that the appellant had set into 
motion an “unconscionable scheme” to 
interfere with “the judicial system’s abil- 
ity to impartially adjudicate the matter.” 
Id. Nevertheless, Jacob is distinguish- 
able from the case at bar because the 
record before us demonstrates clear and 
convincing evidence of fraud, and be- 
cause appellant has not “shown that the 
sanction imposed is unreasonable” or 
that the trial court “clearly erred in its 
interpretation of the facts.” See Baker, 
765 So. 2d at 151 (citations omitted). 
Furthermore, appellant’s misstatements 
were not merely about her present or 
prospective physical abilities; appellant 
also omitted from her deposition testi- 
mony numerous concrete, historical 
facts, such as the occurrence of the Janu- 
ary 1999 accident." 


As can be seen from the forego- 
ing, different trial and appellate 


courts are going to look at similar 
factual scenarios and occasionally 
draw dissimilar conclusions. In 
Baker, the Second DCA did not deem 
plaintiff’s deliberate attempt to ex- 
aggerate her injuries and physical 
condition sufficiently central to the 
allegations of her complaint or egre- 
gious to warrant the ultimate sanc- 
tion of dismissal. 

Regrettably, many people do not 


consider lying under oath about the 
nature and extent of their injuries 
or other facts pertinent to their law- 
suits to be egregious misconduct. To 
many, it is simply the way the game 
is played. “Everybody does it,” ac- 
cording to this questionable train of 
thought, “so how bad can it possibly 
be?” While never overtly agreeing 
with this premise, many trial and 
appellate courts find it difficult to 
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The court should be able to assure the 


aggrieved party that the guilty party's 
misconduct will not be repeated and 
that the guilty party will not be allowed 
to profit by its misconduct. 


dismiss claims with prejudice or 
default defendants for such behav- 
ior. There are typically two prongs 
to their analysis. First, although the 
misconduct should not go unpun- 
ished, a “lesser sanction” than dis- 
missal will be fashioned and meted 
out if possible. Secondly, the jury, as 
trier of fact, can mete out any pun- 
ishment it deems appropriate— 
from an adverse verdict to a reduced 
or enhanced verdict—in the event 
it determines that misconduct by a 
litigant has occurred. 

Simply allowing the opposing 
party to bring the transgression to 
the attention of the jury is hardly a 
“sanction.” That is nothing more 
than allowing highly relevant evi- 
dence to be heard by the jury. At a 
minimum, the court should be able 
to assure the aggrieved party that 
the guilty party’s misconduct will 
not be repeated and that the guilty 
party will not be allowed to profit 
by its misconduct. One possibility is 
to exclude from the trial the precise 
damage claim or defense pertinent 
to the offending testimony or con- 
duct. Another is to subject the claim 
or defense involved to a higher stan- 
dard of proof. Rarely will the assess- 
ment of a monetary sanction be suf- 
ficient to remedy the type of 
significant misconduct which ap- 
proaches fraud on the court. 

For example, in Jacob, it would 
certainly appear appropriate to dis- 
allow any recovery for future pain 
and suffering to plaintiff, while al- 
lowing her to recover damages for 
past medical expenses. Similarly, 
the court might limit any recovery 
for future medical expenses to those 
which can be proven by “clear and 
convincing evidence,” that is, some- 
thing more than plaintiff’s suspect 
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testimony and the opinion of her 
treating physician based on 
plaintiff’s subjective symptoms. Ad- 
ditionally, the court may give a jury 
instruction informing the jury about 
the offending conduct. Although the 
credibility of the witnesses is and 
must remain within the sole prov- 
ince of the jury, it hardly seems of- 
fensive to that principle to have the 
court instruct the jury that plain- 
tiff or defendant gave false testi- 
mony or deliberately omitted rel- 
evant information during discovery, 
if the trial court has in fact made 
that adjudication based upon clear 
and convincing evidence.’ Trial 
courts have broad discretion to fash- 
ion such remedies and sanctions. 
This discretion is fully warranted 
where a party has been found by 
clear and convincing evidence to 
have perpetrated a fraud on the 
court and the court has, neverthe- 
less, allowed the case to proceed. 

In Long v. Swofford, 805 So. 2d 
882 (Fla. 3d DCA 2003), plaintiff de- 
nied any preexisting back condition 
in connection with her negligence 
claim stemming from a rear end col- 
lision. Upon discovery of the preex- 
isting condition defendant moved to 
dismiss the complaint for fraud. The 
trial court conducted a hearing; 
agreed that plaintiff had deliber- 
ately concealed her pre-existing 
back condition; and dismissed her 
suit with prejudice for fraud on the 
court. The Third DCA affirmed. 
The plaintiff's false or misleading state- 
ment given under oath concerning is- 
sues central to her case amounted to 
fraud. See Cox v. Burke, 706 So. 2d 43, 
47 (Fla. 5th DCA 1998). 

Therefore, the trial court’s decision 
to dismiss the plaintiff’s claim for fraud 
was not an abuse of discretion. See 


Rosenthal v. Rodriguez, 750 So. 2d 703 
(Fla. 3d DCA 2000). !® 


The dissent argued that dismissal 
was too severe a sanction because 
the lie plaintiff told was unhelpful: 
“T believe it was unjustified overkill 
to deprive her of a valuable claim 
because she lied when to tell the 
truth about it would have done her 
just as much good.”"” 

According to this line of thought, 
clever lies should be punished more 
severely than stupid lies which, al- 
though embodying precisely the 
same intent to deceive and to deprive 
the court and one’s adversary of re- 
quested information, do not succeed 
as well as it was thought and hoped 
they would. In fairness, the dissent 
in Swofford simply did not perceive 
the false testimony there to be suffi- 
ciently egregious to cause the com- 
plete forfeiture of plaintiff’s right to 
proceed. This is a common and in- 
evitable problem in dealing with sub- 
jective standards applied to a limit- 
less variety of fact patterns. However 
one’s moral compass views the con- 
cept of “a little white lie,” there is an 
entire spectrum of subtle variations 
in the seriousness, materiality and 
impact of different types and in- 
stances of litigation misconduct 
which the court must evaluate in 
determining the nature of the sanc- 
tion to be imposed. 

The notion that “intent” must be 
coupled with “acts” and “bad conse- 
quences” to gauge the seriousness 
of the offense and the punishment 
is sound to a point, but has less ap- 
plication in cases of “substantive 
fraud” than “procedural miscon- 
duct.” Missing a court ordered dead- 
line for filing a pretrial stipulation 
rarely, if ever, warrants dismissal 
with prejudice no matter how will- 
ful it is found to be. Lying under oath 
at deposition or trial about a fact 
directly bearing on liability or dam- 
ages can be sufficient, in and of it- 
self, to warrant dismissal with 
prejudice. In the case of such sub- 
stantive fraud, the success of the 
fraud should play less of a role, if 
any role whatsoever. As noted in Cox 
v. Burke: 

Cox argues that the volumes of medical 
records defense counsel has found show 


that the defendants have not been ham- 
pered in their discovery. Apart from the 
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irony of the argument that Cox should 
not be punished because she failed to 
deceive, it is impossible to know what 
defendants may not have found. The 
closer question raised by Cox is how 
material, pervasive or extreme such 
false statements or material omissions 
in discovery must be in order for the ex- 
traordinary measure of dismissal to be 
justified.'® 


As Cox went on to explain, the 
right to seek redress in a court of 
law is not without duties. It is as 
much a privilege of citizenship as a 
right and can be forfeited. 


The integrity of the civil litigation pro- 
cess depends on truthful disclosure of 
facts. A system that depends on an 
adversary’s ability to uncover falsehoods 
is doomed to failure, which is why this 
kind of conduct must be discouraged in 
the strongest possible way. Although Cox 
insists on her constitutional right to 
have her case heard, she can, by her own 
conduct, forfeit that right. This is an 
area where the trial court is and should 
be vested with discretion to fashion the 
apt remedy. While this court might have 
imposed a lesser sanction, the question 
in this case is close enough that we can- 
not declare the lower court to have 
abused its discretion.’® 


As set forth in Rosenthal v. 

Rodriguez, 750 So. 2d 703, 704 (Fla. 
3d DCA 2000): 
Courts throughout this state have re- 
peatedly held “that a party who has been 
guilty of fraud or misconduct in the pros- 
ecution or defense of a civil proceeding 
should not be permitted to continue to 
employ the very institution it has sub- 
verted to achieve her ends.” Metropoli- 
tan Dade County v. Martinsen, 736 So. 
2d 794, 795 (Fla. 3d DCA 1999) (quoting 
Hanono v. Murphy, 723 So. 2d 892, 895 
(Fla. 3d DCA 1998)); see also Cox v. 
Burke, 706 So. 2d 43, 47 (Fla. 5th DCA 
1998); O’Vahey v. Miller, 644 So. 2d 550, 
551 (Fla. 3d DCA 1994); Kornblum v. 
Schneider, 609 So. 2d 138, 139 (Fla. 4th 
DCA 1992). 


What emerges from these cases, 
both affirming and reversing dis- 
missals with prejudice, is that if the 
offending conduct is sufficiently se- 
rious and egregious to come within 
the definition of fraud on the court, 
dismissal with prejudice will rarely 
be reversed by an appellate court 
even if they believe a lesser sanc- 
tion might have been available. 
Even the cases which phrase the 
issue as whether a lesser sanction 
is or was available are making the 
qualitative judgment that the of- 
fending conduct was simply not suf- 


ficiently egregious or central to the 
issue of liability or damages to tilt 
the seesaw of competing policy con- 
siderations against the right to an 
adjudication on the merits and in 
favor of dismissal or default to pre- 
serve the integrity of the judicial 
process. 

Because the decision of the trial 
court is reviewed pursuant to an 
abuse of discretion standard, it is 
important to persuade the trial 
court of the fraudulent and willful 
nature of the misconduct in the first 
instance. Although appellate courts 
frequently overturn trial court de- 
cisions dismissing claims with 
prejudice or entering defaults” and 
occasionally reverse trial courts for 
refusing to do so,”' the very nature 
of the abuse of discretion standard 
dictates that in the majority of 
cases, the decision of the trial court 
will be affirmed even if the appel- 
late court does not agree with it.” 

In the best of circumstances, the 
adversarial process embodied in 
civil litigation can be contentious. 


Hard fought litigation sometimes 
breeds suspicion and distrust 
among adversaries and their coun- 
sel. Using the word “liar” to refer to 
an adverse party at trial has always 
been one of the surest ways to incur 
a trial or appellate court’s wrath 
despite being entirely proper assum- 
ing there is record evidence to sup- 
port the inference.’ Fraud on the 
court requires more than name-call- 
ing. It requires proving to the court 
clearly and convincingly that your 
adversary is deliberately not being 
forthright with you or the court and 
that its refusal to do so is subverting 
the administration of justice in your 
case to your client’s severe prejudice. 

Dismissal with prejudice and de- 
fault should be imposed as a sanc- 
tion only for the most serious mis- 
conduct. Nothing in this article is 
intended to suggest that every per- 
ceived lack of candor by an adverse 
party rises to the level of fraud on 
the court and should prompt a mo- 
tion for dismissal. However, “fraud 
on the court” is the term used to 
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encompass precisely the most seri- 
ous misconduct which strikes at the 
heart of the judicial process. By 
definition, such conduct warrants 
the ultimate sanction when proven, 
as the cases cited herein require,” 
by clear and convincing evidence. 
A motion to dismiss the complaint 
with prejudice or to default defen- 
dant should not be overlooked as a 
means of dealing with egregious 
litigation misconduct. As the deci- 
sions cited herein demonstrate, dis- 
missal with prejudice and default 
for fraud on the court are viable and 
achievable remedies in the appro- 
priate case. U 


1 Aoude v. Mobil Oil Corp., 892 F.2d 
1115, 15 Fed. R. Serv. 3d 482 (1st Cir. 
1989) (“Because corrupt intent knows no 
stylistic boundaries, fraud on the court 
can take many forms.”) 

Affirming dismissals with prejudice: 
Wallraff v. T.-G.I. Friday’s, Inc., 470 So. 
2d 732 (Fla. 5th D.C.A. 1985) (trial court 
did not abuse its discretion in dismiss- 
ing complaint with prejudice for 
plaintiff's failure to appear at scheduled 
deposition.); Luca v. Largo Diversified, 
Inc., 396 So. 2d 1228 (Fla. 2d D.C.A. 
1981) (record reflected no plausible jus- 
tification or excuse for former 
employee’s thrice occurring refusal to 
appear for her deposition or for her de- 
fiance of court’s order that she appear 
for deposition on or before set date, court 
would have concluded that her failure 
to submit to deposition was willful and 
that entry of default was appropriate 
sanction and thus entry of default judg- 
ment was proper.) Surrency v. Winn & 
Lovett Grocery Co., 34 So. 2d 564 (Fla. 
1948) (under act relating to depositions 
in chancery and civil cases, defendant 
had right to take plaintiff's deposition 
according to provisions of the Federal 
Rules of Civil Procedure, and trial judge 
did not err in dismissing suit because of 
plaintiff's refusal to submit himself for 
questioning by defendant); reversing 
dismissals with prejudice: see cases cited 
in endnotes 6 and 7 below. 

3 The following cases, in addition to 
Cox v. Burke, appear to confirm that use 
of dismissal with prejudice and default 
as a sanction has increased dramatically 
over the past several years. Destafano 
v. State Farm Mutual Automobile Insur- 
ance Co., 28 Fla. L. Weekly D1077 (Fla. 
1st D.C.A. April 28, 2003); Long v. 
Swofford, 805 So. 2d 882 (Fla. 3d D.C.A. 
2003); Hogan v. Dollar Rent A Car Sys- 
tems, Inc., 783 So. 2d 1211 (Fla. 4th 
D.C.A. 2001) (trial court’s dismissal of 
personal injury action was warranted 
because of plaintiff’s fraud regarding 
medical history); Morgan v. Campbell, 
816 So. 2d 251 (Fla. 2d D.C.A. 2002); 
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Cabrerizo v. Fortune International Re- 
alty, 760 So. 2d 228 (Fla. 3d D.C.A. 2000) 
(parties who are guilty of fraud or mis- 
conduct should not be permitted to em- 
ploy the very institution they have sub- 
verted to achieve their end); Desimone 
v. Old Dominion Ins. Co., 740 So. 2d 1233 
(Fla. 4th D.C.A. 1999) (trial court’s dis- 
missal of action was justified because of 
plaintiff’s fraud during discovery); Baker 
v. Myers Tractor Services, Inc.,765 So. 2d 
149, 25 Fla. L. Weekly D1561 (Fla. 1st 
D.C.A. 2000); Babe Elias Builders, Inc. 
v. Pernick, 765 So. 2d 119 (Fla. 3d D.C.A. 
2000); Rosenthal v. Rodriguez, 750 So. 
2d 703 (Fla. 3d D.C.A. 2000); Metropoli- 
tan Dade County v. Martinsen, 736 So. 
2d 794 (Fla. 3d D.C.A. 1999); Hanono v. 
Murphy, 723 So. 2d 892, 895 (Fla. 3d 
D.C.A. 1998)); Savino v. Florida Drive 
In Theatre Management, Inc.,697 So. 2d 
1011 (Fla. 4th D.C.A. 1997); Mendez v. 
Blanco, 665 So. 2d 1149 (Fla. 3d D.C.A. 
1996). 

‘ “There is little question in my mind 
that 25 years ago these circumstances 
would have given the defense lawyer a 
wonderful topic for cross-examination, 
but the case still would have proceeded 
to trial by jury. The courts have gradu- 
ally become more willing to use the ul- 
timate sanction of dismissal with preju- 
dice against plaintiffs who play fast and 
loose with the truth. I am concerned that 
if judges are permitted to take cases 
from the jury under these circum- 
stances, the rule should apply equally 
to defendants. The case law should au- 
thorize plaintiffs to obtain orders de- 
faulting defendants on the issues of li- 
ability and comparative negligence for the 
same misconduct that would result in the 
dismissal of a plaintiff’s action. I am not 
confident that the current case law is sub- 
jecting both sides to equal sanctions for 
equivalent misconduct.” Morgan uv. 
Campbell, 816 So. 2d 251, 254 (Fla. 2d 
D.C.A. 2002) (Altenbernd, J. concurring). 

5 Cox, 706 So. 2d at 47. 

® Steele v. Chapnick, 552 So. 2d 209 
(Fla. 4th D.C.A. 1989) (Although 
plaintiff's responses to defendants’ re- 
quest for production of documents, in- 
terrogatories, as well as his answers on 
deposition, were less than complete, 
plaintiff substantially complied with de- 
fendants’ discovery, and there was no 
willful, contumacious disregard of court 
order that would have warranted dis- 
missal with prejudice.) 

* Wallraff v. T.G.I. Friday’s, Inc., 490 
So. 2d 50 (Fla.1986) (Trial court’s dis- 
missal with prejudice for failure of plain- 
tiff to attend deposition was unreason- 
able absent determination that failure 
was willful or done in bad faith.); 
Santuoso v. McGrath & Associates, Inc., 
385 So. 2d 112 (Fla. 3d D.C.A. 1980 (Al- 
though defendant in civil proceeding had 
notice that he was to resubmit himself 
for deposition, sanction of default im- 
posed against defendant for failure to 
resubmit to deposition, in effect deter- 
mining liability in favor of plaintiff, was 
excessive and amounted to an abuse of 


discretion where defendant had ap- 
peared for initial deposition, case had 
not been set for trial, and order enter- 
ing default did not recite that 
defendant’s failure to submit to discov- 
ery was willful.) McNamara v. Bradley 
Realty, Inc., 504 So. 2d 814 (Fla. 4th 
D.C.A. 1987) (Defendants’ nonatten- 
dance at scheduled depositions did not 
warrant severe sanctions of striking 
defendants’ pleadings and entering fi- 
nal judgment against defendants; al- 
though there was evidence of frustration 
or delay, which would justify lesser sanc- 
tions, case had not yet been set for trial, 
and defendants had been visiting ill par- 
ent in South Africa during scheduled 
depositions.); Townsend v. Feinberg, 659 
So. 2d 1218 (Fla. 4th D.C.A. 1995) (Dis- 
missal with prejudice was improper 
where nothing in record indicated per- 
sonal injury plaintiff willfully failed to 
comply with court’s order to attend in- 
dependent medical examination and 
deposition; plaintiff’s affidavit on motion 
for rehearing stated that her failure to 
comply with order was inadvertent and 
that her attorney would not communi- 
cate with her, did not notify her of ex- 
amination or hearing date, and would 
not transfer file to new firm.). Compare 
European X-Ray Distributors of 
America, Inc. v. Saab-Scania Aktiebolag, 
414 So. 2d 4 (Fla. 3d D.C.A. 1982) (re- 
peated failure of corporate defendant’s 
president to appear for deposition, af- 
ter being so directed by trial court, was 
a flagrant violation of discovery rules 
and warranted order striking corporate 
defendant’s pleadings and entering de- 
fault judgment); Levine v. Del American 
Properties, Inc., 642 So. 2d 32 (Fla. 5th 
D.C.A. 1994) (Trial court did not abuse its 
discretion in ordering default as sanction 
for not complying with discovery orders, 
where defendant received notices, but re- 
fused to attend discovery depositions, and 
order detailed with particularity disrup- 
tive and contumacious behavior of defen- 
dant as reason for sanction.) 

8 Lazare v. Weiss, 437 So. 2d 211 (Fla. 
3d D.C.A. 1983) (Extreme sanction of 
striking defendant’s answer and enter- 
ing a default against him could not be 
imposed without first having afforded 
defendant an opportunity to be heard on 
the issue of whether his failure to ap- 
pear at scheduled depositions was will- 
ful.); Austin v. Papol, 464 So. 2d 1338 
(Fla. 2d D.C.A. 1985) (Trial court, which 
dismissed plaintiff's complaint with 
prejudice and entered default judgment 
against him on defendant’s counter- 
claim, erred in imposing such extreme 
sanctions without first affording plain- 
tiff opportunity to be heard on question 
whether his failure to appear at sched- 
uled depositions was willful or in bad 
faith.) 

® Trupei v. City of Lighthouse Point, 
506 So. 2d 19 (Fla. 4th D.C.A. 1987) (Be- 
fore striking party’s pleadings and en- 
tering default for failure to appear for 
deposition, trial court must make find- 
ing that nonappearance was willful or 
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done in bad faith or was deliberate and 
in contumacious disregard of court’s 
authority.); In re Forfeiture of Twenty 
Thousand Nine Hundred Dollars 
($20,900) U.S. Currency, 539 So. 2d 14 
(Fla. 4th D.C.A. 1989) (Trial court was 
required to make finding or recital that 
defendant’s failure to appear for depo- 
sition was willful or contumacious, and 
prejudiced city- plaintiff prior to strik- 
ing defendant’s pleadings and enter- 
ing final order.); Belflower v. Cushman 
& Wakefield of Florida, Inc., 510 So. 
2d 1130 (Fla. 2d D.C.A. 1987) (Al- 
though trial court has discretion to 
impose sanctions upon party who, af- 
ter being served with proper notice, 
fails to appear for his own deposition, 
discovery sanction as severe as entry 
of default should only be imposed in 
extreme circumstances such as where 
defaulted party’s conduct reflects bad 
faith, willful disregard, gross indiffer- 
ence, deliberate callousness, or delib- 
erate and contumacious disregard of 
trial court’s authority.); J.E.I. Airlines, 
Inc. v. Britton, Cassel, Schantz & 
Schatzman, P.A., 605 So. 2d 1009 (Fla. 
4th D.C.A. 1992) (Order dismissing 
case as sanction due to plaintiff’s fail- 
ure to submit to deposition was defec- 
tive, where order failed to find that 
plaintiff’s conduct demonstrated delib- 
erate and contumacious disregard of 
court’s authority or evidenced willful 
failure to submit to discovery.) 

10 Destafano, 28 Fla. L. Weekly at 
1078. 

1 Simmons v. Henderson, 745 So. 2d 
1031 (Fla. 2d D.C.A. 1999) (Misstate- 
ments made by a motorist concerning 
her employment, income she had re- 
ceived since accident, and her involve- 
ment in previous automobile accidents 
did not result in fraud perpetrated on 
the court that could justify dismissal 
of motorist’s suit, where evidence re- 
vealed motorist to be a nervous per- 
son on various medications with a be- 
low-average IQ who was confused by 
the questions propounded to her in the 
67-page pretrial deposition.) 

 Destafano, 28 Fla. L. Weekly at 
1078. 

15 See Cox v. Burke, 706 So. 2d 43, 47 
(Fla. 5th D.C.A. 1998) (“The requisite 
fraud on the court occurs where ‘it can 
be demonstrated, clearly and convinc- 
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ingly, that a party ....” [emphasis 
added]). See also Owens-Corning 
Fiberglas Corp. v. Ballard, 749 So. 2d 
483 (Fla. 1999) (“Although it is not de- 
fined in the statute, this Court defines 
the standard ‘clear and convincing evi- 
dence’ as ‘an intermediate level of 
proof [that] entails both a qualitative 
and quantitative standard. The evi- 
dence must be credible; the memories 
of the witnesses must be clear and 
without confusion; and the sum total 
of the evidence must be of sufficient 
weight to convince the trier of fact 
without hesitancy.’ In re Adoption of 
Baby E.A.W., 658 So. 2d 961, 967 (Fla. 

1995)”). 

16 Swofford, 805 So. 2d at 884. 

20 See cases cited in endnote 7. 

21 Metropolitan Dade County uv. 
Martinsen, 736 So. 2d 794, (Fla. 3d 
D.C.A. 1999) (Judgment in favor of 
plaintiff reversed and remanded for 
entry of judgment dismissing com- 
plaint with prejudice for fraud on the 
court. Trial court abused its discretion 
in not granting motion for dismissal 
with prejudice.) 

22 Rosenthal v. Rodriguez, 750 So. 2d 
703 (Fla. 3d D.C.A. 2000) (“Based upon 
the repeated and pervasive false state- 
ments made by the appellant/plaintiff, 
Evelina Rosenthal, on matters central 
to her personal injuries action against 
the appellee, Eugenio Rodriguez, 
throughout the course of discovery and 
trial, we cannot conclude that the trial 
court abused its discretion when it ex- 
ercised its inherent authority to strike 
her pleadings and dismiss her cause 
with prejudice.”). 

23 George v. Mann, 622 So. 2d 151 ( 
Fla. 3d D.C.A. 1993); Kendall Skating 
Centers, Inc. v. Martin, 448 So. 2d 1137 
(Fla. 3d D.C.A. 1984) (reversal re- 
quired where plaintiff’s closing argu- 
ment characterized defendants as des- 
picable and asserted that both they 
and their lawyers were liars); but see 
Murphy v. International Robotic Sys- 
tems, Inc., 766 So. 2d 1010 (Fla. 2000) 
(“First, it is not improper for counsel 
to state during closing argument that 
a witness ‘lied’ or is a ‘liar, provided 
such characterizations are supported 
by the record. See Craig v. State, 510 
So. 2d 857, 865 (Fla. 1987) (finding that 
even though intemperate, prosecutor's 
closing argument remarks character- 
izing defendant’s testimony as un- 
truthful and the defendant himself as 
being a ‘liar’ did not exceed the bounds 
of proper argument in view of the 
record evidence); Forman, 671 So. 2d 
at 874 (refusing to find improper 
counsel’s closing argument character- 
ization of plaintiff as being a “liar” 
where “there was an ample evidentiary 
basis on which to dispute the credibil- 
ity of the plaintiff’); see also Goutis v. 
Express Transport, Inc., 699 So. 2d 757, 
763-64 (Fla. 4th D.C.A. 1997) (agree- 


ing with Forman). If the evidence sup- 
ports such a characterization, counsel 
is not impermissibly stating a personal 
opinion about the credibility of a wit- 
ness, but is instead submitting to the 
jury a conclusion that reasonably may 
be drawn from the evidence.” The court 
expressly disapproved King v. National 
Security Fire & Casualty Co., 656 So. 
2d 1335, 1337 (Fla. 4th D.C.A. 1995), 
to the extent that it stands for the 
proposition that counsel may not use 
the terms “liar” or “lied” regarding a 
witness when there is record support 
to question the witness’s credibility.) 

24 Cox v. Burke, 706 So. 2d 43, 47 (Fla. 
5th D.C.A. 1998). 
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NEEDs 
INDEPENDENT JUDICIARY? 


by Judge Peter D. Webster 


ur founding fathers envisioned a nation 
built on respect for the rule of law. Thomas 
Paine recognized this fact when he observed 
that our country knew no monarch, for, “in 
America the law is king.”! They recognized that the ex- 
tent of the people’s respect for the rule of law would bear 
a direct correlation to whether they perceived that the 
law was being administered fairly. That, in turn, would 
depend on whether the people perceived that judges were 
deciding cases justly and without favor, according to the 
facts and the applicable law, and without regard to ex- 
traneous influences, whether in the form of interest 
groups or popular opinion. In its Constitution of 1780, 
Massachusetts expressed these thoughts: 
It is essential to the preservation of the rights of every indi- 
vidual, his life, liberty, property, and character, that there be 
an impartial interpretation of the laws, and administration of 
justice. It is the right of every citizen to be tried by judges as 


free, impartial, and independent as the lot of humanity will 
admit.” 


Following the Glorious Revolution in England in 1688, 
English judges were granted considerable independence. 
They were appointed to serve “during good behavior” and 
given a fixed salary, so that neither the crown nor Par- 
liament might influence their decisions.* That same in- 
dependence was not granted to judges in the colonies, 
however. As a result, among the abuses of the king of 
England listed in the Declaration of Independence was 
that “He ha[d] obstructed the Administration of Justice . 
. . and] made Judges dependent on his Will alone, for 
the Tenure of their Offices, and the Amount and Pay- 
ment of their Salaries.” In a letter written in June 1776, 
Thomas Jefferson said: 
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The dignity and stability of government in all its branches, the 
morals of the people, and every blessing of society, depend so 
much upon an upright and skillful administration of justice, 
that the judicial power ought to be distinct from both the legis- 
lature and executive, and independent upon both, that so it 
may be a check upon both, as both should be checks upon that. 
The judges, therefore, should always be men of learning and 
experience in the laws, of exemplary morals, great patience, 
calmness and attention; their minds should not be distracted 
with jarring interests; they should not be dependent upon any 
man, or body of men. To these ends, they should hold estates for 
life in their offices, or, in other words, their commissions should 
be during good behavior, and their salaries ascertained and 
established by law.° 


: insulate federal judges from such extraneous in- 
fluences, the founding fathers included provisions in our 
federal Constitution ensuring that those judges would 
hold office for life, “during good behavior”;® that their 
compensation could not be diminished while they re- 
mained in office;’ and that they could be removed only 
by the relatively unwieldy impeachment mechanism, and 
then only for “Treason, Bribery, or other high Crimes and 
Misdemeanors.”* Alexander Hamilton expressed the mo- 
tivation behind the decision to include those provisions 
in the Constitution when, writing in Federalist Paper 
number 78 in support of the need for life tenure, he said: 
That inflexible and uniform adherence to the rights of the con- 
stitution and of individuals, which we perceive to be indispens- 
able in the courts of justice, can certainly not be expected from 
judges who hold their offices by a temporary commission. Peri- 
odical appointments, however regulated, or by whomsoever 
made, would in some way or other be fatal to their necessary 
independence. If the power of making them was committed ei- 
ther to the executive or legislature, there would be danger of 
an improper complaisance to the branch which possessed it; if 
to both, there would be an unwillingness to hazard the displea- 


| 
| 
| 


sure of either; if to the people, or to per- 
sons chosen by them for the special pur- 
pose, there would be too great a disposi- 
tion to consult popularity, to justify a 
reliance that nothing would be consulted 
but the constitution and the laws.° 


Speaking of the counter- 

majoritarian role of courts as guard- 
ians of the rights of minorities, 
Hamilton said: 
This independence of the judges is 
equally requisite to guard the constitu- 
tion and the rights of individuals from 
the effects of those ill humors, which the 
arts of designing men, or the influence 
of particular conjunctures, sometimes 
disseminate among the people them- 
selves, and which, though they speedily 
give place to better information and 
more deliberate reflection, have a ten- 
dency, in the mean time, to occasion dan- 
gerous innovations in the government, 
and serious oppressions of the minor 
party in the community.’° 


Chiet Justice John Marshall ex- 
pressed the same sentiments dur- 
ing the debates of the Virginia State 
Convention in 1829, when he said: 
The Judicial Department comes home 
in its effects to every man’s fireside: it 
passes on his property, his reputation, 
his life, his all. Is it not, to the last de- 
gree important, that he [the judge] 
should be rendered perfectly and com- 
pletely independent, with nothing to in- 
fluence or controul [sic] him but God and 
his conscience?"! 


He concluded his remarks on that 
occasion with this: “The greatest 
scourge an angry Heaven ever in- 
flicted upon an ungrateful and a sin- 
ning people, was an ignorant, a cor- 
rupt, or a dependent Judiciary.” 

Historically, attacks on judicial 
independence have come in many 
forms. In 1805, President Jefferson 
used the impeachment of Justice 
Samuel Chase to try to influence or 
remove him and other federalist 
judges, whom Jefferson believed 
were guilty of a federalist bias in 
their decisions.’ President Theodore 
Roosevelt was a particularly vocal 
critic of what he perceived as con- 
servative decisions by the courts, 
which thwarted his popular progres- 
sive social reform legislation.’ In 
1912, his Progressive Party platform 
advocated the recall of judicial opin- 


ions and judges by popular vote." 
In 1937, President Franklin D. 
Roosevelt proposed to “pack” the 
Supreme Court to ensure a liberal 
majority, and thereby to prevent 
what he perceived as a conservative 
majority from continuing to thwart 
his legislative agenda.'® In the 
1960s, conservatives launched an 
extensive advertising campaign 
aimed at influencing Chief Justice 
Earl Warren and a Court perceived 
as too liberal.'’ 


Such attacks are not merely a 
matter of historical curiosity. In 
2003, the House Judiciary Commit- 
tee attempted to intimidate a well- 
respected federal district judge, ap- 
pointed by President Reagan nearly 
20 years ago, because of its belief 
that the judge was deviating down- 
ward from sentencing guidelines too 
frequently in drug cases.'* In addi- 
tion, a freshman congressman from 
Florida attached what has been de- 
scribed as “a stealth amendment” to 
the popular Amber Alert Bill.'® 
When discovered, that amendment, 
known as “the Feeney amend- 
ment,””’ was broadly criticized by 
the Chief Justice (on behalf of the 
Judicial Conference of the United 
States), the voting members of the 
U. S. Sentencing Commission, the 
president of the ABA, and some 70 
law professors who specialize in 
criminal law and procedure.*' Not- 
withstanding this criticism, the re- 
vised conference bill was passed 
overwhelmingly by both houses of 
Congress, with virtually no debate, 
shortly after the recovery of Utah 
teenager Elizabeth Smart.” The 
Feeney amendment, which (among 
other things) curtails the ability of 
federal judges to depart downward 
from the sentencing guidelines, up- 
sets the delicate balance struck by 
Congress between sentencing uni- 
formity and individualized justice in 
the Sentencing Reform Act of 1984.”° 
It and the procedure by which it was 
enacted also represent a not very 
subtle attack on the independence 
of the federal judiciary. 

Such attacks have not been lim- 


ited to federal judges. In 1986, a coa- 
lition consisting of district attorneys 
and other law enforcement groups, 
“law-and-order” proponents, anti- 
abortion groups, agribusiness inter- 
ests, and Republicans, unhappy 
with rulings of the California Su- 
preme Court, mounted a massive 
campaign to portray three justices 
due to stand in a retention election 
as “ultra-liberal” and “soft on 
crime.”** They spent some $7 mil- 
lion, and the justices spent some $4 
million in their defense.” The result 
was an overwhelming defeat of all 
three justices.*® In 1996, Justice 
Penny White of the Tennessee Su- 
preme Court, a judge who had 
served at every level of the Tennes- 
see court system, was defeated in a 
retention election after a vitriolic 
campaign in which those opposing 
her retention blatantly distorted her 
record.”’ Shortly after her defeat, 
Tennessee Governor Don Sundquist 
said: “Should a judge [when making 
decisions] look over his shoulder [wor- 
ried] about whether [he’s] going to be 
thrown out of office? I hope so.”** 


I, the recent past, there has been 
a dramatic increase in calls for fur- 
ther limitations on judicial indepen- 
dence, purportedly because of a per- 
ceived need to make judges more 
“accountable.””’ The argument most 
frequently heard in support of this 
initiative is that it is necessary in 
order to reign in “activist judges” 
who make, rather than interpret, 
the law.*° Since the 2000 election, 
each session of the Florida Legisla- 
ture has seen bills proposed that 
would have a dramatic impact on 
Florida’s judiciary.*' Among those 
were a bill introduced during the 
2003 session that proposed amend- 
ing the state constitution to do away 
with appellate court nominating 
commissions entirely and permit 
the governor simply to nominate 
anyone he chooses to be an appel- 
late judge or justice, subject to con- 
sent of the senate,” and another 
that would have eliminated reten- 
tion elections, instead requiring ap- 
pellate judges and justices to apply 
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Justice Felix Fran 


kfurter pointed out in Dennis United States, 341 


U.S. 494 (1951), “Courts are not representative bodies. They are not 
designed to be a good reflex of a democratic society. . . . Their 
essential quality is detachment, founded on independence.” 


for reappointment at the end of each 
six-year term.* 


/ suggest that, in this context, say- 
ing that one wants judges to be more 
“accountable” actually means that 
one wants judges who will decide 
cases the way he or she thinks they 
should be decided. In other words, 
it reflects nothing more than dis- 
agreement with the results being 
reached by judges. Likewise, I sug- 
gest that advocates of increased ac- 
countability cannot really mean 
that they want judges who will 
merely “interpret,” rather than 
“make,” law. In our legal system, 
judges have been making law for 
some 500 years. All of our common 
law—the law of contracts, torts, 
trusts and estates, and so on—was 
made by judges. When judges inter- 
pret statutes, they must frequently 
decide whether they apply to fact 
situations never contemplated by 
the legislature. As Justice Oliver 
Wendell Holmes recognized, “judges 
do and must legislate, but they can 
do so only interstitially; they are 
confined from molar to molecular 
motions.” This, too, is law-making. 
So, when someone says that judges 
should merely interpret, rather than 
make, law, he or she is either igno- 
rant of the history of our legal sys- 
tem or, more likely, speaking in code. 
What that person really means is, 
“T know that judges make law all the 
time. I just don’t like the result they 
reached in such-and-such a case.” 

Is the desire for more “account- 
ability” in this sense good or bad? I 
think that it is decidedly bad; and I 
think that is true regardless of 
whether one is a liberal or a conser- 
vative, a Democrat or a Republican. 
Why do I say that? 

Judges do not enjoy the luxury of 
being able to pick and choose from 
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among the issues brought before 
them those they will decide. They 
must rule on all issues, whether 
trivial, momentous, or emotionally 
charged. Judges are increasingly 
being called upon to address the 
most troubling and divisive issues 
in our society. The recent presiden- 
tial election litigation is but one ex- 
ample. As Judge Irving Kaufman 
observed some 25 years ago: 

No institution . . . can hope to resolve 
issues of such significance without fre- 
quently incurring the wrath of many 
members of society. Displeasure with the 
outcome, or with a trend of decisions, 
provokes cries for replacing objection- 
able judges with others less irritating 
or more pliable. It is hardly surprising 
that the increased prominence of our 
courts in nearly every aspect of human 
endeavor coincides with a period of re- 
newed agitation to place constraints on 
... Judges. 


Yet as Justice Felix Frankfurter 
pointed out in Dennis v. United 
States, 341 U.S. 494 (1951), “Courts 
are not representative bodies. They 
are not designed to be a good reflex 
of a democratic society. . . . Their 
essential quality is detachment, 
founded on independence.”** To en- 
sure “equal justice under law,” courts 
must be impartial. To be impartial, 
they must, of necessity, be indepen- 
dent. As the U. S. Supreme Court ex- 
plained in Bradley v. Fisher, 80 U.S. 
(13 Wall.) 335 (1871), which was 
decided in 1871, 


{I]t is a general principle of the highest 
importance to the proper administration 
of justice that a judicial officer, in exer- 
cising the authority vested in him, shall 
be free to act upon his own convictions, 
without apprehension of personal conse- 
quences to himself. Liability to answer 
to every one who might feel himself ag- 
grieved by the action of the judge, would 
be inconsistent with the possession of this 
freedom, and would destroy that indepen- 
dence without which no judiciary can be 
either respectable or useful.*” 


So what is wrong with requiring 
a little more accountability from 
judges? If we are talking about “ac- 
countability” as a code meaning that 
we want judges who will decide 
cases the way we (or any other 
group) think they should be decided, 
there is a great deal wrong with it. 
For one thing, it will discourage 
those whom we would most want to 
be judges from applying. But more 
importantly, do we, as Tennessee 
Governor Sundquist said, really 
want judges “looking over their 
shoulders”** when they are called 
upon to decide politically controver- 
sial, emotionally charged, high-pro- 
file cases? Should the outcome of 
such cases rest upon the result of a 
public opinion poll? Nearly 200 
years ago, Judge William Cranch 
said, “In dangerous times, it be- 
comes the duty of the Judiciary 
calmly to poise the scale of justice, 
unmoved by armed power, undis- 
turbed by the clamor of the multi- 
tude.”*® Are judges who know that 
their decisions, regardless of the 
way in which they were reached and 
justified, may cost them their jobs 
likely to remain calm, impartial, 
and undisturbed? Or, are they more 
likely to compromise their values so 
that they might stay in office or ad- 
vance to a higher court? 


P. erhaps the most critical consid- 
eration is the likely effect of such 
increased accountability on one of 
the judiciary’s most significant func- 
tions: its counter-majoritarian role 
as guardian of the rights of minori- 
ties. The constitution and laws of 
this country, and of its states, estab- 
lish individual rights which endure 
despite the current mood of the 
majority. In the words of John 
Dryden, “Nor is the people’s judg- 
ment always true; the most may err 
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If the judiciary is not perceived by the public as unmoved by extraneous 


influences—whether emanating from one of the other branches of 
government, special interest groups, or popular opinion—it cannot 
hope to have the respect and the support of the people. 


as grossly as the few.”*” Our found- 
ing fathers recognized this fact and, 
as a result, wrote into the federal 
Constitution provisions that would 
insulate the federal judiciary from 
“the clamor of the multitude.” 


Syoating forthe Court in Cham- 
bers v. Florida, 309 U.S. 227 (1940), 
Justice Hugo Black eloquently ex- 
pressed the importance of this role 
when he said that it is a “basic prin- 
ciple that all people must stand on 
an equality before the bar of justice 
in every American court... .[{C]ourts 
stand against any winds that blow|,] 
as havens of refuge for those who 
might otherwise suffer because they 
are helpless, weak, outnumbered, or 
because they are nonconforming vic- 
tims of prejudice and public excite- 
ment.” 

The very core of the judicial func- 
tion is its obligation to protect the 
rights of individuals, minorities, and 
groups lacking financial or political 
power. If the judiciary is not truly 
independent, it cannot hope to per- 
form this critical function consis- 
tently. Moreover, if it is not perceived 
by the public as truly independent, 
that is, unmoved by extraneous in- 
fluences—whether emanating from 
one of the other branches of govern- 
ment, from special interest groups, 
or from popular opinion—the judi- 
ciary cannot hope to have the re- 
spect and the support of the people, 
which are the very foundation of its 
power and authority. 


/ suggest that ours would be a 
very different society today had the 
founding fathers not had the fore- 
sight to ensure the independence of 
the federal judiciary. Marbury v. 
Madison, 5 U.S. (1 Cranch) 137 
(1803), would not have been decided 
the way it was had the Constitution, 


instead, provided that Congress or 
the President, or both, would have 
a say in the continued tenure, or the 
compensation, of federal judges. In 
the criminal area, those charged 
with crimes would still be subject 
to physical and mental torture and 
intimidation by police intent on ex- 
tracting confessions, and indigents 
would be forced to defend them- 
selves without the benefit of an at- 
torney. Equal rights for minorities 
would be a hollow, meaningless con- 
cept because no court that was look- 
ing over its shoulder at public opin- 
ion would risk the ire of the majority. 
Clearly, Brown v. Board of Educa- 
tion, 347 U.S. 483 (1954), would not 
have been decided the way it was 
by a court concerned about how the 
electorate might vote in the next 
retention election. And all of this 
represents merely the tip of the ice- 
berg. Why would those who per- 
ceived that they could not obtain 
justice from our courts resort to the 
courts at all for redress of their 
grievances? Why would they not, 
instead, resort to the streets, and 
violence? And how would the courts 
enforce their decisions if most 
people perceived that they were not 
fairly and impartially reached? So 
much for the rule of law. 

I would like to close with a quote 
from one of my favorite plays, A 
Man for All Seasons, by Robert Bolt, 
a play about Thomas More’s stand 
against King Henry VIII, who 
wanted to divorce his wife and re- 
marry. ** Henry desired the support 
of Thomas, who was a lawyer and 
Lord Chancellor of England but, be- 
cause of his religious conviction— 
More was decidedly a man of prin- 
ciple—Thomas was unable to give 
it. For this, Thomas paid dearly, and 
he was subsequently recognized as 
a martyr and saint by the Catholic 


Church. Thomas placed his faith 
in the law, which he believed would 
protect him. In one scene, his fam- 
ily suggests that he should have 
Richard Rich, a sycophant and spy 
for the ambitious (and, therefore, 
dangerous) Cromwell, arrested. 
Thomas refuses, and his wife, in 
exasperation, says, “While you talk, 
he’s gone!” Thomas responds, “And 
go he should, if he was the Devil 
himself, until he broke the law!” 
William Roper, More’s daughter’s 
boyfriend, then says, “So now you'd 
give the Devil the benefit of law,” 
to which Thomas responds, “Yes. 
What would you do? Cut a great 
road through the law to get after 
the Devil?” Roper replies, “I’d cut 
down every law in England to do 
that!” Outraged and incredulous, 
Thomas says, “Oh? ... And when 
the last law was down, and the 
Devil turned round on you—where 
would you hide .. . , the laws all 
being flat? ... This country’s 
planted thick with laws from coast 
to coast ... and if you cut them 
down .. . d’you really think you 
could stand upright in the winds 
that would blow then? ... Yes, I’d 
give the Devil benefit of law, for my 
own safety’s sake.” 


Untortunately for Thomas, En- 
gland did not yet have an indepen- 
dent judiciary, and the result of his 
ensuing trial for treason (because 
he would not accede to the king’s 
wishes and swear to the Act of Suc- 
cession) was foreordained, given 
the fact that the judges were depen- 
dent upon the king for their tenure 
and compensation (not to mention 
their heads). 

In conclusion then, I leave this 
question: Do we, as a society, really 
think that we could stand upright 
in the winds that would blow across 


THE FLORIDA BAR JOURNAL/FEBRUARY 2004 27 


| 
23 


this country if the buffer of an in- 
dependent judiciary were torn 
down? 
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Grandchild Support 


by William Stolberg and Jane Hawkins 


t has been a long-standing fun- 

damental principle of family 

law that in all matters regard- 

ing alimony, child support, 
property distribution, and attor- 
neys’ fees the courts will look to the 
parties to the marriage and not to 
third persons. In short, the parties 
married each other and not their 
respective family members or 
friends. Courts will not consider 
income and assets beyond the con- 
trol of a husband or wife in deter- 
mining financial ability to pay ob- 
ligations arising out of a dissolution 
of marriage,' and aside from the 
rare exception involving fraudulent 
transfer, constructive trusts, and 
the like, will not impose liability for 
marital obligations on third par- 
ties.” 

A recent noteworthy but actually 
very limited exception to this rule 
was set forth in the case of Ordini 
v. Ordini, 701 So. 2d 663 (Fla. 4th 
DCA 1997), in which recurring gifts 
from the parents of the husband 
were attributed to him as income 
and hence taken into consideration 
in determining his child support. 
This decision was a clear deviation 
from long-established precedent. 

Although Ordini has since been 
followed in only one significant ap- 
pellate opinion,’ it appears it is be- 
ing enthusiastically embraced by 
the members of the bar and 
blithely utilized and followed at 
the trial level without much regard 
for its limitations. This energetic 
application may be misplaced. 
Ordini has a much narrower scope 
than may be perceived at first 
glance, and its holding should be 


A very limited 
exception to the 
rule of not imposing 
liability for marital 
obligations on third 
parties was set forth 
in Ordini—a clear 
deviation from 
precedent. 


seriously scrutinized before being 
relied upon. 


Ordini Holding Applies 
Only to Limited Set of Facts 

The Fourth District Court of Ap- 
peal in Ordini felt a degree of un- 
certainty warranting certification of 
the following question to the 
Florida Supreme Court as a mat- 
ter of great public importance: “Can 
a court consider regular, periodic 
gifts in determining income for pur- 
poses of establishing alimony and 
child support?” 

Certification was denied, so there 
is no instructive opinion from the 
state’s highest court. However, 
Ordini rested upon a very specific 
set of extraordinary facts. The child 
support payor’s parents had sup- 
ported the parties completely since 
the inception of the 12-year mar- 


riage by providing cash as well a 
salary from a family business for 
which the husband rarely actually 
worked. This largess averaged 
$6,500 monthly, and continued 
through trial. The husband’s 
mother testified that she would con- 
tinue to provide that support even 
after the divorce. The Ordini court 
noted in passing that this long-term 
complete support had effectively 
leached away whatever incentive 
the parties had to become self-suf- 
ficient. 

The court cautiously distin- 
guished between a payee situation 
and a payor situation, so as not to 
run afoul of the Supreme Court 
holding in Bedell v. Bedell 583 So. 
2d 1005 (Fla. 1991). In Bedell, a 
modification case, the former wife 
had been financially kept afloat by 
the generosity of her mother since 
the divorce, and the former husband 
propounded that as an excuse for 
terminating his alimony and deny- 
ing the wife an alimony increase. 
In granting the wife her increase, 
the Supreme Court held that in ali- 
mony cases (and inferentially in 
child support cases as well), subsi- 
dies from a parent, relative, or a 
generous third person are “legally 
irrelevant” to the determination of 
the need of the recipient.‘ The 
Ordini court noted that taking such 
subsidies into account would place 
the receiving and needy party in a 
“Catch-22”: if a spouse accepted as- 
sistance from a third party, it would 
be argued that there was no need; 
if there was no assistance, the 
spouse remained impoverished. The 
burden of support would be imper- 
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missibly shifted, albeit indirectly, 
from the person legally charged and 
obligated to provide the support, to 
that third party. 

Although the Ordini case stands 
for the proposition that third party 
support could be a factor in imput- 
ing income to a payor of child sup- 
port, it did not directly address the 
issue of whether financial assis- 
tance given to a recipient of child 
support could be justification for 
reducing or eliminating the finan- 
cial obligation of a payor. However, 
in Meighen v. Meighen, 813 So. 2d 
173 (Fla. 2d DCA 2002), an alimony 
case, the court considered the fact 
that both parties were receiving 
subsidies from their parents, mak- 
ing no specific distinction between 
payor and payee, and looking in- 
stead at the history of the support. 
Although the court imputed income 
to the husband based on the pattern 
of family assistance to him, there 
was no imputation of income to the 
wife, only because the court found 
that her family support was tempo- 
rary at best. Given stronger facts, 
the outcome might have been differ- 
ent. It appears that under certain 
conditions third party support to a 
needy party may indeed serve to 
lessen or eliminate a payor’s finan- 
cial obligation, despite the caution 
sounded in Bedell.° 


Regularity and 
Predictability of Gifts 

There is no bright-line rule as to 
when a set of circumstances may 
justify the imputation of income 
based on gifts from third parties. 
Out of cases both approving and dis- 
approving such imputation come the 
following general factual consider- 
ations, which will support such a 
finding: 

1) The gifts must be long-standing. 
The Ordini parents provided sup- 
port for 12 years or more. In 
Meighen v. Meighen, 813 So. 2d 173 
(Fla. 2d DCA 2002), the husband to 
whom income was imputed had re- 
lied on family support for at least 
six years. In Cooper v. Kahn, 696 So. 
2d 1186 (Fla. 3d DCA 1997), the 
payment of rent, car expenses, and 
other monthly expenses lasted for 


It appears that under 
certain conditions 
third party support to 
a needy party may 
indeed serve to 
lessen or eliminate 
a payor’s financial 
obligation, despite 
the caution in Bedell. 


what the court described as an “ex- 
tensive” period of time. In Thalgott 
v. Thalgott, 571 So. 2d 1368 (Fla. 1st 
DCA 1990), the parents had pro- 
vided household subsidy for five 
years post divorce. 

2) The gifts must be regular in 
amount and frequency. Where there 
is a well-established pattern of sup- 
port that is continuous, ongoing, and 
regular enough to show a reason- 
able likelihood of future continu- 
ance, the courts will consider the 
support as a factor. In Cooper v. 
Kahn, 696 So. 2d 1186 (Fla. 3d DCA 
1997), the direct payment of the 
payor former wife’s rent, car, and 
other living expenses by her mother 
had been continuous and was on- 
going; the appellate court noted that 
although she argued that such pay- 
ments had been loans, there was no 
evidence of such, and cited F.S. 
§61.30 in deciding it was appropri- 
ate to include such in-kind pay- 
ments in the former wife’s income 
for the purpose of determining her 
child support obligation.® The regu- 
larity of the annual $20,000 support 
to the wife in Thalgott was also a 
consideration in that case. 

On the other hand, where the sup- 
port is sporadic, occasional, and 
temporary, it will not be imputed as 
income. In the oft-cited case of Sol 
v. Sol, 656 So. 2d 206 (Fla. 3d DCA 
1995), the court determined that the 
gifts were entirely too sporadic and 
too varying in frequency and 
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amount to be anything but specula- 
tive as to future payment.’ The First 
District took an somewhat stronger 
stance when refusing to impute in- 
come to a wife based on the $90,000 
given her over a period of six years 
by her parents, stating flatly that 
the amount of past gifts was irrel- 
evant and that gifts not yet received 
are purely speculative in nature and 
mere expectancies, and cannot be 
included in income for the purpose 
of determining either need for or 
ability to pay support.® In Cowie v. 
Cowie, 564 So. 2d 533 (Fla. 2d DCA 
1990), a pre-Bedell case, the court 
held that post-judgment monetary 
gifts to a former wife from her par- 
ents to purchase a car and home in 
the amount of $31,000 were insuffi- 
cient to justify a reduction in her 
alimony, although the appellate 
court cautiously refrained from 
making a specific holding that such 
gifts could never be considered. 

3) There must be affirmative evi- 
dence that the gifts will continue. The 
Ordini case probably turned on this 
fact: The husband’s mother stated 
specifically that she would continue 
to provide support to her son so that 
he could take care of his former wife 
and children. The predicative factor 
of continuance of the gifts is impor- 
tant, since the burden of modifica- 
tion obviously changes once the im- 
putation is made. In Vorcheimer v. 
Vorcheimer, 780 So. 2d 1018 (Fla. 4th 
DCA 2001), even though a monthly 
gift of $1,500 from the husband’s 
father had been ongoing for 12 
years, it was held error to impute 
that income to the husband, because 
there was no evidence that it would 
continue in the future. At trial in 
that case, the donor grandfather tes- 
tified that he had stopped making 
the payments because his grand- 
child was no longer in private school. 


Statutory Basis for 
imputing Gifts as Income 
The Ordini court specifically 
found that the definition of income 
in the child support statute was 
broad enough to encompass regular 
gifts, following Cooper.’ Imputed gift 
income for the purpose of child sup- 
port is based on FS. §61.30(2)(a)(13), 
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which includes reimbursed ex- 
penses and in-kind payments in in- 
come; and F‘S. §61.046, which de- 
fines income, in part, as “payments 
made by any person.” 

As to alimony, the cases have re- 
lied on FS. §61.08(2)(g), which 
states that the court shall consider 
all relevant economic factors and all 
sources of income available to either 
party, and any other factor neces- 
sary to do equity and justice. 

No appellate opinion has drawn 
any particular distinction as to 
whether the same gift income could 
be counted for alimony but not for 
child support, although the Fourth 
District wandered in that direction 
in a recent nonfinal opinion.'° The 
interpretation of the “reimbursed 
expenses and in-kind payment” por- 
tion of the child support statute has 
been broadly interpreted in opinions 
that have relied on it as authority 
for imputing income based on gifts." 

It may be noted that in an impu- 
tation of income based upon pay- 
ment of shared expenses by a new 
spouse, the Second District held that 
the legislature intended that reim- 
bursed expenses and in-kind pay- 
ments be limited to items such as 
food, housing, and vehicles fur- 
nished by an employer who is pay- 
ing wages, and should not be ex- 
panded to include contributions to 
expenses by a new spouse.” 


Does Ordini Create 
Grandparent Liability? 

The Ordini holding is disturbing 
even on the narrow facts in that spe- 
cific case. The grandparents in ef- 
fect are required to continue subsi- 
dizing their grandchildren, and 
their generous gifts, no matter how 
improvident, are now elevated to 
legal status of some enforceability. 
A child support order means that 
contempt is a remedy for nonpay- 
ment. While Mr. Ordini, the son, will 
be the person subject to the con- 
tempt proceeding, his parents will 
not be without at least emotional 
penalty if they stop the subsidy and 
as a result their son is subject to 
possible imprisonment." There is a 
certain coercive element about the 
whole proceeding. 


Recent years have seen the enor- 
mous transfer of wealth in the 
United States from the World War 
II generation to the baby boomers 
by way of the annual maximum tax- 
exempt gift of $11,000 per year as 
estate planning." In presenting 
their question for certification as a 
matter of great public importance, 
the Ordini court noted that “cases 
in which adult children are regu- 
larly receiving assistance from par- 
ents are probably going to become 
more frequent, because the oppor- 
tunity to earn and save substantial 
sums is not the same for this gen- 
eration, as it was for the last.” 

Will these recurring estate-plan- 
ning gifts fall within the purview of 
Ordini? Is a history of payment of 
such gifts over a period of three, five, 
or 10 years sufficient to show a pat- 
tern such that they can be presumed 
to continue in the future even 
though there is no legal obligation 
to do so? These are applications of 
Ordini that will become more and 
more common with the aging of the 
baby-boomer generation. These gifts 
are intended as property transfers; 
are they to be counted as recurring 
income? 

The Ordini court started down the 
proverbial slippery slope in obligat- 
ing strangers to the litigation, albeit 
indirectly, to a legal responsibility 
in derogation of long-standing pre- 
cedent to the contrary. It is sug- 
gested that this expansion of the law 
is not a favorable course of action, 
and that grandparents (and their 
estate-planning lawyers) should 
look well before giving. U 


! See generally Gardner v. Gardner, 
692 So. 2d 245 (Fla. 1st D.C.A. 1997) (ali- 
mony); Elremmash v. Peterson, 676 So. 
2d 525 (Fla. 2d D.C.A. 1996) (child sup- 
port); Sol v. Sol, 656 So. 2d 206 (Fla. 3d 
D.C.A. 1995) (child support); Shiveley v. 
Shiveley, 635 So. 2d 1021 (Fla. 1st D.C.A. 
1994); Bedell v. Bedell, 583 So. 2d 1005 
(Fla. 1991) (alimony); Azzarelli v. 
Pupello, 555 So. 2d 1276 (Fla. 2d D.C.A. 
1989) (attorneys’ fees). 

2 There is an entire line of cases ad- 
dressing the issue of support or contri- 
bution to expenses from a second spouse, 
which is beyond the particular scope of 
this article; however, there is little, if 
any, theoretical distinction to be drawn 


between support provided by a second 
spouse or live-in companion, and sup- 
port provided by a parent. The general 
rule is that the income, assets, and fi- 
nancial contributions of a second spouse 
are not relevant in determining income 
for purposes of child support or alimony 
unless there is a connected scheme to 
deliberately avoid payment of those ob- 
ligations. See Pratt v. Pratt, 645 So. 2d 
510 (Fla. 3d D.C.A. 1994); Sullivan v. 
Sullivan, 593 So. 2d 1153 (Fla. 4th 
D.C.A. 1992); Harman v. Harman, 523 
So. 2d 187 (Fla. 2d D.C.A. 1988); Mont- 
gomery v. Montgomery, 426 So. 2d 1255 
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(Fla. 1st D.C.A. 1983). 

3 Meighan v. Meighan, 813 So. 2d 173 
(Fla. 2d D.C.A. 2002). 

* The First District followed the Bedell 
reasoning in Gardner v. Gardner, 692 So. 
2d 245 (Fla. 1st D.C.A. 1997), an alimony 
case, and refused to impute income to a 
needy spouse who was on the receiving 
end of family assistance, stating that 
past monetary gifts are no guarantee of 
an obligation to provide in the future. 

5 In only one of the cases surveyed has 
the recipient’s acceptance of financial 
support from a third party been held to 
be a proper area of inquiry in determin- 
ing child support, and that case was 
prior to the Bedell decision. In Thalgott 
v. Thalgott, 571 So. 2d 1368 (Fla. 1st 
D.C.A. 1990), the trial court had refused 
to permit inquiry into the wife’s receipt 
of financial support from her parents to 
the tune of $20,000 annually over a pe- 
riod of eight years. The wife was seek- 
ing increased child support. The Fifth 
District held that the husband should 
not have been barred from presenting 
evidence on that point, and remanded 
to permit him that opportunity. 

6 Fra. Stat. §61.30(2)(a)(13). It should 
be noted that the Cooper court did not 
appear to be sympathetic to the former 
wife in general; over a nine-year period 
she repeatedly initiated meritless litiga- 
tion alleging the husband was sexually 
abusing their young son, and at one point 
she fled the state with the child in viola- 


Ordini started 
down the proverbial 
slippery slope in 
obligating strangers 
to the litigation to a 
legal responsibility in 
derogation of long- 
standing precedent 
to the contrary. 


tion of various court orders. The former 
husband was awarded sole custody. 

7 Interestingly, the Sol court invited 
trial courts to characterize certain mon- 
etary “gifts” as compensation where the 
party was employed by a family busi- 
ness. Sol v. Sol, 656 So. 2d 206, 208 n.1 
(Fla. 3d D.C.A. 1995). See also Jones v. 
Jones, 679 So. 2d 1270 (Fla. 2d D.C.A. 
1996). 

8 Shiveley v. Shiveley, 635 So. 2d 1021 
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(Fla. 1st D.C.A. 1994). 

® Ordini, 701 So. 2d at 666. 

10 The Fourth District originally opined 
that it was error for the trial court to have 
included a regular and continuing 
monthly $2,000 gift to the husband in his 
available monthly income for the purpose 
of child support, because the statutory 
definition of income for child support pur- 
poses does not include such gifts, but that 
it was discretionary whether to include it 
for the purpose of determining income for 
alimony. The opinion was withdrawn be- 
cause it was determined that the parties 
had stipulated that the money should be 
included in the husband’s income for all 
purposes, rendering the issue moot. See 
Weiser v. Weiser, 26 Fla. L. Weekly D1050 
Nov 29, 2000 (Fla. 4th D.C.A. 2000), and 
Weiser v. Weiser, 782 So. 2d 986 (Fla. 4th 
D.C.A. 2001). 

11 Cooper v. Kahn, 696 So. 2d 1186 (Fla. 
3d D.C.A. 1997); Thalgott v. Thalgott, 571 
So. 2d 1368 (Fla. 1st D.C.A. 1990). 

2 Hinton v. Smith, 735 So. 2d 1154 (Fla. 
5th D.C.A. 1998). 

1S Regarding the shifting of obligation 
for support for minor children to their 
grandparents, the Thalgott court com- 
mented sharply that it was no such 
matter; the gifts went to the fundamen- 
tal issue of the payee’s income and 
should not be mischaracterized as an 
attempt to make grandparents pay child 
support. Thalgott v. Thalgott, 571 So. 2d 
1368, 1370 n.2 (Fla. lst D.C.A. 1990). 

4 T.R.C. §2503. The Code provides that 
a tax-free gift of $10,000, adjusted for 
cost-of-living increases, may be made 
annually to any person from any indi- 
vidual donor. If both parents elect this 
option as a way of reducing their tax- 
able estate prior to death, a total of 
$20,000 annually may be provided to 
each child or grandchild without penalty. 
At the time of this writing $11,000 is 
the permitted annual gift. 

15 Ordini, 701 So. 2d at 666. 
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Real Property, Probate and Trust Law 


Servants of a Masterful Conflict 


n a utopian world, a Florida 

real estate transaction would 

involve the following persons: 

1) buyer and an attorney; 2) 
seller and an attorney (or seller 
may be unrepresented); 3) institu- 
tional mortgage lender’s closing 
representative; and 4) title insur- 
ance agent who issues title commit- 
ments and policies to both lender 
and buyer. 

Lamentably, we do not live in 
such a utopian world. In the real 
world of Florida real estate trans- 
actions, one attorney is often called 
upon to perform a number of these 
functions. It is common for the 
buyer’s attorney to issue title insur- 
ance on behalf of the independent 
title insurance company for which 
he is a title agent. Often that same 
buyer’s attorney also does the fol- 
lowing: 

1) Issues a title commitment to 
the institutional mortgage lender; 

2) Assumes the responsibility of 
the receipt, proper completion, and 
execution of the lender’s docu- 
ments; 

3) Distributes loan proceeds on 
behalf of his client (the buyer) and 
the lender, as the closing or settle- 
ment agent; and 

4) Is asked to prepare the seller’s 
closing documents. 

The dynamics of the buyer’s 
attorney’s intertwined relation- 
ships are both awesome and 
troublesome. To fathom the com- 
plexity, those relationships must be 
separated with the care, precision, 
and experience of a military bomb- 
squad sapper disarming a booby- 
trap. 


by Douglas C. Kaplan 


In the real world of 
Florida real estate 
transactions, one 
attorney is often 
called upon to 
perform a number 
of functions. 


Servant of Whom? 

The buyer’s attorney’s task is to 
provide good, marketable, and in- 
surable title; to explain the loan 
documents (generally prepared by 
the lender) to the buyer; to counsel 
the buyer on the relevance, wisdom, 
and fairness of the documents; and 
to see to their proper execution by 
the buyer. The documents include 
detailed mortgage and promissory 
note terms and provisions; affida- 
vits; identification and appropriate- 
ness of lender’s charges to buyer; 
and, often, the right of access to 
buyer’s IRS documents. 

For whom does the attorney/title 
agent/settlement agent act as 
agent? Clearly, the attorney is agent 
for the buyer and is title agent for 
the title insurance company. How- 
ever, in settling the transaction, se- 
curing the execution of the loan 
documents, and disbursing the 
funds, the settlement agent acts as 
agent! for the lender. 


Quandaries Dancing 
the Three-step 

What real estate lawyer has not 
faced a number of the following di- 
lemmas? 

1) Buyer is anxious to purchase 
property under “as is” contract, de- 
spite an inspection report which 
shows severe termite damage. 
Buyer’s attorney is also closing 
agent for buyer’s lender. 

¢ What is the attorney’s obliga- 
tion to disclose to lender a matter 
that could seriously affect buyer’s 
financing? 

e Yet, in disclosing to lender, does 
the attorney violate the obligation 
of fidelity and confidentiality to the 
buyer/client? 

2) Buyer agrees to a purchase 
price greater than seller’s asking 
price. The consideration is the re- 
ceipt of an inflated repair credit for 
the difference between the two 
sums at the time of closing. The un- 
derlying reason for the inflated pur- 
chase price is to accommodate a 
higher loan from the institutional 
lender facilitating the transaction. 

¢ What is a buyer’s attorney’s ob- 
ligation of disclosure to the lender, 
for which he is closing agent? 

e Yet, to what extent would a dis- 
closure to the lender affect the 
buyer’s attorney’s obligation of fi- 
delity and confidentiality to the 
buyer/client? 

3) The buyer discloses to buyer’s 
attorney the fact that, between the 
time of the loan approval and the 
closing, the buyer has lost his job. 
This would obviously affect the 
lender’s willingness to make the loan. 

¢ To what extent does the attor- 
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ney representing the buyer have an 
obligation to disclose that change of 
circumstances to the lender, for 
whom he is closing agent? 

e Yet, in disclosing to the lender, 
does the attorney violate the obli- 
gation of fidelity and confidential- 
ity to the buyer/client? 

4) The buyer’s attorney, at closing, 
becomes aware that cash funds are 
passing surreptitiously between the 
buyer and the seller. 

¢ To what extent is the attorney 
obligated to abort the real property 
closing? 

¢ To what extent is the attorney 
obliged to disclose that fact to the 
lender, for whom he is closing agent? 

e Yet, what effect would such dis- 
closure to the lender have upon 
attorney’s obligation of fidelity and 
confidentiality to buyer/client? 

5) The buyer wants to close on the 
residence he is purchasing, notwith- 
standing a slight title defect. Disclo- 
sure of the defect, or excepting the 
defect from the lender’s title com- 
mitment, will defeat the financing. 

e How does the buyer’s attorney, 
who is also the agent for the title 
company and closing agent for the 
lender, accommodate responsibili- 
ties to all three principals? 

6) At closing, buyer advises his 
attorney that he really does not in- 
tend to occupy the house that he is 
purchasing, even though the lender 
requires such occupancy as a condi- 
tion of the loan. 

¢ Does buyer’s attorney, who is 
also closing agent for the lender, 
stop the closing and withdraw in the 
middle of the transaction? Does the 
attorney advise the lender of the 
communication? Or does that attor- 
ney simply do nothing? 

¢ What effect would each response 
have on the attorney’s obligations to 
the principals? 

7) Buyer’s attorney learns that 
one of the four units of a small 
apartment house is not licensed by 
the city. Buyer wants to purchase 
nevertheless. A three-unit building 
will not support a loan sufficient to 
close the transaction. 

* Does the attorney for the buyer 
disclose this fact to the lender, for 
whom she is closing agent, and thus 


defeat her buyer/client’s transaction? 

8) Buyer’s attorney provides to 
buyer a title insurance policy on a 
company for which that attorney 
writes as title agent. Comparable 
title insurance rates are not re- 
quested by buyer; nor are they of- 
fered by buyer’s attorney (the title 
agent). The subject matter of that 
policy is a contract of indemnity 
dealing with the marketability of a 
parcel of property. As attorney for 
the buyer, the title agent represents 
the indemnitee. Yet, as attorney for 
the title company, the title agent 
represents the indemnitor. 

® Does this scenario create a con- 
flict in which the representation of 
one client materially limits the 
attorney’s responsibility to the other? 

9) Buyer discloses to his attorney 
that the seller is expecting a tax lien 
to be filed at any moment and, thus, 
asks that the closing take place 
ASAP. 

* Does the title insurance com- 
pany, for which the buyer’s attorney 
is title agent, want the gap expo- 
sure? 

e What is the effect upon the 
attorney’s clients—both buyer and 
title company—of the attorney’s fail- 
ure to disclose this information to 
the title insurer? 

© Does the lender—for whom the 
attorney acts as closing agent— 
want involvement in that mess? 

e Should buyer’s attorney disclose 
the circumstance to the lender prior 
to closing? 

10) Buyer discloses to his attor- 
ney that he is acquiring a piece of 
property from his brother-in-law, a 
physician who is facing a major 
malpractice lawsuit and ultimate 
bankruptcy. 

¢ Against the wishes of the buyer/ 
client, does the attorney for the 
buyer disclose this to the lender, for 
whom he or she is acting as closing 
agent? 

It is not that such queries are 
unanswerable. It is that they are 
omnipresent when one lawyer rep- 
resents multiple parties. Serving 
the interests of one master denies 
the interests of the other and, fur- 
ther, flies in the face of Florida Bar 
Rule 4-1.7 on conflict of interests. 
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The Misconception 

The notion that an attorney can 
safely withdraw if a conflict between 
clients generates is nonsense. With- 
drawal by an attorney after aware- 
ness of the conflict between clients 
is ineffective to eliminate the con- 
flict. An attorney who represents 
more than one client (or principal) 
in a transaction has a full and con- 
current responsibility for confiden- 
tiality and disclosure to each client. 
The fiduciary obligation of disclo- 
sure to an affected client occurs con- 
temporaneously with awareness of 
the conflict information by the at- 
torney. Thus, the dilemma that: 

1) Post revelation withdrawal by 
the attorney to avoid disclosure to 
the affected client exposes the attor- 
ney to liability and discipline for 
violation of that fiduciary duty.” 

2) Disclosure, on the other hand, 
exposes the attorney to liability and 
discipline from the client whose con- 
fidences were revealed. 

This catch-22 is one of the best 
reasons to avoid representation of 
multiple clients (principals) in the 
same transaction. Withdrawal is not 
a solution. It is merely a maternity 
ward for a new generation of prob- 
lems. 


Attorney as Buyer’s Agent 

When a buyer of real property asks 
an attorney to represent that buyer 
in a purchase, the attorney becomes 
the buyer’s advisor and agent. That 
attorney operates under the direc- 
tion and control of the buyer and can 
affect the legal rights of the buyer. 
The buyer’s attorney has a clear fi- 
duciary obligation to the principal 
(her client), that fiduciary obligation 
constituting the very fabric of the 
attorney/client relationship. It is, 
indeed, a principal-agent relation- 
ship, amplified by the attorney’s pro- 
fessional code of ethics. 


Attorney as Title 
Agent in Florida 

Many Florida attorneys whose 
practices involve real estate trans- 
actions also are title agents, i.e., they 
bind and sell title insurance. To 
qualify as a title agent, the attor- 
ney must demonstrate to the title 
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company that the applicant is—by 
way of education, experience, and 
reputation—qualified to examine 
title to real property and to make 
appropriate disbursements. When 
approved, the attorney is appointed 
(generally by a contract or other 
writing) as an agent of the title com- 
pany, able to issue title commit- 
ments and title policies that bind 
the company. The rules governing 
such title commitments and title 
policies are promulgated by the com- 
pany; the title agent must abide by 
those rules and take no action to 
expose the company to risk to which 
it does not accede. Both in descrip- 
tion and practice, the title agent is 
the agent of its principal, the title 
insurance company. 

In practice, the buyer’s attorney, 
who is also a title agent, examines 
the title proofs furnished by the 
seller and, if satisfied, issues a com- 
mitment to insure the buyer—on 
the title insurance company for 
which he or she is also an agent. 
Such title commitments and the 
title insurance policies that flow 
from them are not cookie-cutter 
printouts: They are individually for- 
mulated, based upon the status and 
requirements of the specific prop- 
erty. If the title to the property is 
defective, no policy can issue or, at 
the least, exception to the defect 
must be taken. The alternative is to 
get authority from the title insur- 
ance company to “write over the de- 
fect,” i.e., to assume the risk. 

When a buyer’s attorney issues a 
title insurance commitment upon a 
company for whom he is title agent, 
that attorney, in essence, has a fi- 
duciary duty to serve both masters. 
Any exception or requirement in the 
policy decreases protection to the 
client, the buyer, and the failure to 
include those exceptions or require- 
ments injures the title company, for 
whom the attorney also serves as 
agent. In creating the title insur- 
ance policy, the same attorney is 
representing both the purchaser 
and the seller of a contract of indem- 
nity. Clearly, the interests of the in- 
sured is to get the most coverage for 
the least amount of money. On the 
other hand, it is the interest of the 


insurer to get the least exposure for 
the most amount of money. 
Unsettlingly, if the buyer makes a 
claim under the title insurance policy 
that the buyer purchased through his 
attorney, it places the attorney be- 
tween two adverse principals. 


Attorney as Title Agent 
in Other Jurisdictions 

While a number of states do per- 
mit attorneys to issue title insur- 
ance to their own buyer/borrower 
clients, they do so with much trepi- 
dation and a plethora of require- 
ments. For example, the Vermont 
Bar Association, in an advisory eth- 
ics opinion, opines: 


The Committee cautions lawyers who 
sell title insurance that, in this dual re- 
lationship with clients, the lawyer must 
be careful to remember that the lawyer’s 
duty is to adhere to the ethics of the Bar 
rather than to the ethics of the market- 
place. For example, the committee be- 
lieves that a lawyer probably violates 
the ethical responsibility of client loy- 
alty by selling title insurance to a client 
where the lawyer knows that similar 
coverage is available at a lower rate, or 
that better coverage is available. The 
committee recommends that any lawyer 
who has an agency relationship with a 
title insurance company should be fully 
informed as to the products available in 
the marketplace, and discuss competing 
products, to the extent there are signifi- 
cant differences, with clients. 

The committee also believes that 
lawyers who sell title insurance must 
keep in mind, and probably should ad- 
vise clients of potential conflicts of in- 
terest. Although technically it may be 
argued that the lawyer does not ‘repre- 
sent’ the title insurance company when 
serving as its sales agent, the commit- 
tee believes that such an argument 
would be improper. In the event of a dis- 
pute between the lawyer’s client and the 
lawyer’s title insurance company, the 
committee believes that the lawyer 
would almost certainly be disqualified 
from representing either side.”* 


The Arkansas Bar Association, 
while recognizing the strong poten- 
tial for conflict, allows simultaneous 
representation of a buyer and title 
insurance company. It observes that: 
A minority of jurisdictions have con- 
cluded that the conflict between an at- 
torney representing a client and simul- 
taneously having a financial interest in 
a participating title insurance company 
is so great that the conflict cannot be 
waived. (In re Qginion (sic) 682 of the 
Advisory Committee on Professional 
Ethics, 687 A.2d 1000 (New Jersey 
1997)) (“The purchaser of title insurance 


seeks the maximum possible protection, 
while the title company strives to limit 
liability in the event of a claim under 
the policy. Where exceptions are nego- 
tiable, consent, no matter how well in- 
formed, will not remedy the conflict of 
interest.”) 

However, the consensus has been 
that any attorney, while still protecting 
the interests of a client, may be an agent 
for a title company and be compensated 
in connection with the insurance of a 
policy. The opinions are clear that an 
attorney may not receive a fee or com- 
mission (delayed or not) for reeommend- 
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ing or selling title insurance without 
fully disclosing to the client the 
attorney’s financial interest in the trans- 
action. American Bar Association For- 
mal Opinion 331 (December 15, 1972); 
American Bar Association Formal Opin- 
ion 304 (February 16, 1962). The poten- 
tial conflict of interest arising from the 
attorney’s financial interest and the re- 
sulting effect on the independent pro- 
fessional judgment of the attorney man- 
dates disclosure to, and consent from the 
client. Ark. R. Prof. Conduct 1.7(b).”4 


The State of New York appears to 
be more in line with the minority 
view as above identified in New Jer- 
sey when it opined in New York Bar 
Association Opinion 731 (July 27, 
2000) that “accordingly, a lawyer 
may not ethically refer a client in a 
real estate transaction to a title 
company in which the lawyer holds 
an interest.” 


Buyer’s Attorney as 
Settlement Agent 

Since the 1970s, it has become the 
practice of institutional lenders to 
approve and appoint attorney appli- 
cants and title company applicants 
as “settlement agents,” known too 
as “closing agents.” While a precise 
universal definition for settlement- 
agent or closing-agent has not been 
found, the duties of such agent are 
well recognized, especially in mat- 
ters involving institutional mort- 
gages. The settlement agent does 
the following: 

1) Receives from the institutional 
lender the closing documents and 
instructions advising how to execute 
and handle the closing documents; 
prepares the settlement statement; 
confirms that the buyer has ob- 
tained hazard and flood insurance 
policies acceptable to lender; com- 
putes buyer’s escrows; and advises 
what actions to take on termite re- 
ports and physical condition of the 
premises, etc.; 

2) Sees to their execution by buyer 
and seller; 

3) Arranges for the recording and 
ultimate exchange of documents; 

4) Prepares a settlement state- 
ment approved by the lender; and 

5) Disburses the lender’s money, 
together with other closing proceeds, 
upon receipt of a funding number 
issued by the institutional lender. 
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Institutional loan officers rarely 
attend closings, for they are, in fact, 
conducted by their approved settle- 
ment agents. Curiously, settlement 
agents receive no payment from the 
lender for their services in that ca- 
pacity. But if lender’s documents are 
not properly completed, resulting in 
damages to the lender, the lender 
can and often does look to the settle- 
ment agent for recovery. Many clos- 
ing instructions contain this cau- 
tion: “By closing this loan, you, the 
closing agent, agree to represent 
Name of the Lender and guarantee 
a marketable first lien to Name of 
the Lender free of all other liens and 
encumbrances.” 

The word represent is the opera- 
tive word in agency for, indeed, the 
closing agent acts as an agent of the 
lender. The obligations of agency 
require full disclosure to the princi- 
pal (the lender). How does that com- 
port with keeping the confidences of 
the client (the buyer)? Can a clos- 
ing agent who assumes lender re- 
sponsibilities be sued by a lender for 
failing to properly fulfill those respon- 
sibilities? You bet!° The attorney cli- 
ent relationship may depend upon the 
intent of the client without regard to 
the actions of the attorney.® 

The term “settlement agent” came 
into active use in the early 1970s. 
Earlier, most Florida lending insti- 
tutions (usually savings and loan 
institutions) issued and retained 
their own mortgages. During that 
era, institutional loan closings gen- 
erally were conducted at the office 
of the lender’s attorney and were 
supervised by that attorney. Then 
there came an influx of out-of-state, 
mostly western U.S. banks, whose 
practice was different. One could 
conclude that they did not wish to 
pay for their own counsel to handle 
the loan and, accordingly, appointed 
the buyer’s attorney or title com- 
pany as their settlement agent. The 
effect of this process was to render 
the buyer’s attorney (who was also 
the agent for the title company) as 
an additional agent of the lender. 
The economic advantage to the 
lender was obvious. The lender got 
a free settlement agent to protect its 
interest and to expedite the closing 


of its loans. 

The advantage to the attorney 
was also obvious. Once approved as 
a settlement agent for a specific 
lender, the attorney could be recom- 
mended for subsequent loans issued 
by that lender. In those transactions, 
the attorney would act as title agent 
for the title company represented, 
as well as attorney for the buyer. It 
meant not only legal business but 
also title agent business. 

For the real estate buyer (the con- 
sumer), the rewards, if any, were il- 
lusive. The buyer had the privilege 
of paying for his attorney to act as 
the unpaid agent for the lender. The 
buyer paid the attorney as title 
agent, without being offered com- 
petitive prices of title insurance 
policies. The buyer paid the full con- 
sideration for an attorney whose 
actions were, in part, directed by 
interests that could be adverse to 
that buyer’s interests. 


Duel (Dual) Agency 

A cardinal principal of agency is 
that one agent cannot serve two or 
more masters, each having interests 
adverse to one another. The duplici- 
tous nature of dual agency in the 
real estate brokerage industry has 
been, at long last, rendered unlaw- 
ful in this state.’ The Code of Legal 
Ethics early recognized that one at- 
torney cannot be a fiduciary to or a 
representative of adverse interests. 
To that end, The Florida Bar pro- 
mulgated Rule 4-1.7, Conflict of In- 
terest, Rules Regulating The Florida 
Bar, which provides’: 


(a) Representing Adverse Interests. A 
lawyer shall not represent a client if the 
representation of that client will be di- 
rectly adverse to the interests of another 
client, unless: 

(1) the lawyer reasonably believes 
the representation will not adversely 
affect the lawyer’s responsibilities to and 
relationship with the other client; and 

(2) each client consents after consul- 

tation. 
(b) Duty to Avoid Limitation on Indepen- 
dent Professional Judgment. A lawyer 
shall not represent a client if the 
lawyer’s exercise of independent profes- 
sional judgment in the representation 
of that client may be materially limited 
by the lawyer’s responsibilities to an- 
other client or to a third person or by 
the lawyer’s own interest, unless: 

(1) The lawyer reasonably believes 
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the representation will not be adversely 
affected; and 

(2) the client consents after consul- 
tation. 
(c) Explanation to Clients. When repre- 
sentation of multiple clients in a single 
matter is undertaken, the consultation 
shall include explanation of the impli- 
cations of the common representation 
and the advantages and risks involved. 


Relationships 

There is an Old Country adage 
noting that one cannot dance, at the 
same time, at two weddings. The 
didactic of that simple statement 
applies when one attorney repre- 
sents the buyer, the title agent, and 
the lender. How then, if at all, could 
this multiple representation be ad- 
justed with the Code of Ethics? Rule 
4-1.7a(1) provides that a conflict of 
interest exists unless “the attorney 
reasonably believes the representa- 
tion will not adversely affect the 
attorney’s responsibilities to and re- 
lationship with the other client.” 


Challenging Ethics 

The issue of dual representation 
of both the buyer and the title in- 
surance carrier (dual agency) was 
examined by The Florida Bar in the 
1960s and 1970s. Under the then- 
existing Canons of Professional Eth- 
ics and the Code of Professional 
Responsibility, the dual representa- 
tion was approved. The rationale for 
such approval was firmly anchored 
in the concept of disclosure and con- 
sent of the client.? Until the adop- 
tion of the Rules for Professional 
Conduct in 1987, the concept of dis- 
closure and consent could cure all 
ills. Indeed, in 1966, an ethics opin- 
ion approved a suit by an attorney 
who represented a buyer against a 
title company, in which that attor- 
ney also had an interest. The Florida 
Bar responded that the attorney 
could bring suit in behalf of a client 
(the insured) against a company in 
which the attorney owned an inter- 
est, so long as all parties had re- 
ceived disclosure and had con- 
sented.'° 

Currently, under the Rules for 
Professional Conduct (modeled in 
1987 after the A.B.A. Code), disclo- 
sure and consent alone is not 
enough. Rule 4-1.7(a) now primarily 


requires that the attorney must rea- 
sonably believe that the representa- 
tion will not adversely affect the 
attorney’s responsibilities to and re- 
lationship with the other client. Only 
after that test is honestly evaluated 
by the attorney does disclosure of 
conflict and consent apply. 

The disclosure of a conflict and 
the consent of the affected parties 
is akin to assumption of risk by all 
clients/principals affected. The mere 
fact that a client assumes the risk 
that an attorney cannot always act 
in the client’s best interest does not 
eliminate the attorney’s conflict. It 
simply creates an ethical transgres- 
sion with a naive or voluntary vic- 
tim. 

Consensual or victimless crimes 
are, nevertheless, crimes. Consen- 
sual or victimless conflicts are, nev- 
ertheless, conflicts. At issue here is 
the ethics of the attorney, rather 
than the sophistication or indiffer- 
ence of the client. The real victim of 
a disclosure and consent cure-all is 
the legal profession. 


Rationale for a 
Poor Compromise 

A system that employs the same 
attorney to choose among conflict- 
ing demands of multiple clients is 
both defective and ill-conceived. The 
question is whether the legal pro- 
fession can afford to have its ethi- 
cal policies dictated by businesses, 
such as institutional lenders and 
title companies, that have their own 
commercial agenda. What is really 
broken in the foregoing scenarios is 
the attorney’s individual commit- 
ment to professionalism. 


Disclosure— 
The Effete Elixir 

Some would argue that disclosure 
is a panacea. After all, the parties 
knew and understood that their at- 
torney was representing multiple 
interests in the transaction—and no 
objection was heard. Sadly, disclo- 
sure is not a remedy but simply the 
unmasking of unsettling conflicts 
that exist in these multiple relation- 
ships. Classically, the disclosure by 
a holdup man with a gun that “this 
is a holdup,” and the victim’s meek 


acquiescence, renders the culprit no 
less culpable nor the act any less 
harmful. Even express consent is 
frequently ineffectual." 


Where to From Here? 

The return to simple and less con- 
flicting professional relationships in 
the real estate marketplace will not 
discourage commerce in real prop- 
erty, but it will help to restore the 
public’s trust and confidence in our 
noble profession. U 


! Sudberry v. Lowke, 403 So. 2d 1117 
(Fla. 5th D.C.A. 1981). 

? E. Daniel v. Coastal Bonded Title Co., 
539 So. 2d 567 (Fla. 1989); Connelly v. 
Special Road & Bridge Dist. No. 5 et al., 
126 So. 795 (Fla. 1930); and Sudberry v. 
Lawke, 403 So. 2d 1117; Dale v. Jennings, 
107 So. 175 (Fla. 1926). 

3 Bar Association of Vermont Advisory 
Ethics Opinion 79-16. 

* Arkansas Bar Association Advisory 
Opinion 98-01. 

5 Askew v. Allstate Title & Abstract Co., 
Inc., 603 S.2nd 29 (1992). 

® Blackhawk Tennessee Ltd. Partner- 
ship v. Waltemeyer, 900 F. Supp. 414 
(M.D. Fla. 1995). See also The Florida 
Bar v. Belleville, 591 So. 2d 170 (Fla. 
1991) (An attorney has an obligation to 
an unrepresented party notwithstand- 
ing the absence of an attorney client re- 
lationship. ). 

7 Fra. Strat. §475.278. 

8 History provided by The Florida Bar 
adding “Modeled After A.B.A. Rules.” 

° Florida Bar Ethics Opinion 61-60 
(1962) and Florida Bar Ethics Opinion 
75-40 (1977). 

0 Florida Bar Ethics Opinion 66-11 
(1966). 

‘1G. Thomas Smith, Ethical and Pro- 
fessional Liability Dilemmas—The Top 
Ten Pitfalls for the Unwary, RaAtpu E. 
Boyer INstITUTES ON REAL Property LAW 
(1997). 
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lywood. He served with the U.S. Army 
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NIMBYism: A Mandate 
for Citizen Participation? 


by Patrick Slevin 


Environmental and Land Use Law 


A Discussion: 
NIMBYism (Not-in-My-Back-Yard) 


Florida’s Hometown 
Democracy Amendment 


by Ross Stafford Burnaman 


itizen participation is an 
important factor in fixing 
Florida’s fractured growth 
management program and pass- 
ing smart growth solutions. “Growth man- 
agement” in Florida has become an oxy- 
moron defining a system unable to 
establish harmony between economic 
progress, government planning, and envi- 


ity to control Florida’s rapid growth has 
ignited a grassroots conflagration, fueling 
a political wildfire swept up by the winds 
of NIMBYism (Not-in-My-Back-Yard). 
Florida Hometown Democracy, a grassroots 
group petitioning a constitutional amend- 
ment for voter approval on proposed amend- 
ments to comprehensive plans, has started a 
firestorm of debate. Their ballot initiative, if 


Recognizing the 
importance of 
the growth 
management 
issue, the 
ronmental stability. The system’s inabil- Environmental and 
Land Use Law 
Section presents 
opposing views of 
comprehensive 
land use plans. 


n June 18, 2003, the Florida 

Division of Elections approved 

a constitutional amended pe- 

tition form for Florida’s Home- 
town Democracy Amendment (Serial Num- 
ber 03-23). The amendment seeks to amend 
Article II, §7 of the Florida Constitution 
(General Provisions—Natural Resources 
and Scenic Beauty). 

The ballot title is “Referenda Required 
for Adoption and Amendment of Local Gov- 
ernment Comprehensive Land Use Plans.” 

The ballot summary is: 


Public participation in local government com- 
prehensive land use planning benefits Florida’s 
natural resources, scenic beauty and citizens. 
Establishes that before a local government may 
adopt a new comprehensive land use plan, or 
amend a comprehensive land use plan, the pro- 
posed plan or plan amendment shall be subject 


passed, would essentially bypass represen- 

tative government and replace it with an electoral pro- 
cess that claims to improve citizen participation and 
decisionmaking. 

Is this ballot initiative a banner for citizen participa- 
tion or is it a campaign for elevating the NIMBY battle 
onto a greater stage? We'll explore the semantics and 
the need for better citizen participation, as well as dis- 
cuss what we can do to better advocate for our clients 
and our community. 


Growth Management Background 
The 1985 Florida Growth Management Act was passed 
to control “runaway spraw!]” at the local level. The law 
put the Florida Department of Community Affairs in 
charge of comprehensive land use plans developed by 
nearly every Florida city and county. The spirit of the 
comprehensive plan set out to capture the vision of the 
community, protect its quality of life, and foster citizen 
participation to effectively manage future growth and 
land use changes. 
Florida has seen a population boom over the last 20 
Continued on page 39 
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to a vote of the electors of the local government 
by referendum, following preparation by the 
local planning agency, consideration by the governing body and 
notice. Provides definitions. 


Some critics of Florida’s Hometown Democracy Amend- 
ment complain that it reflects a “not in my backyard” 
(“NIMBY”) perspective. However, the “NIMBY” vernacu- 
lar is repugnant to well-established Florida law. More- 
over, the Florida Hometown Democracy Amendment con- 
cerns jurisdiction-wide planning and is not particular to 
any individual’s backyard. 

There has long been a “special injury” standing require- 
ment for environmental and land use matters in Florida. 
In recent decades, there has been some relaxation of that 
general requirement. Notably, the special injury require- 
ment remains in place for the fundamental standing to 
challenge a development order as being inconsistent with 
a local government comprehensive plan. Standing is lim- 
ited to one who is an “affected person” and one must al- 
lege and prove “an adverse interest” that “shall exceed 
in degree the general interest in community good shared 
by all persons.”! 

Critics have misunderstood, or misrepresented, the 

Continued on page 41 
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years, experiencing between 700 
and 900 people a day moving to 
Florida. This rapid growth in popu- 
lation has rocked the growth man- 
agement program and its capacity 
to deal with new construction, traf- 
fic congestion, overcrowded schools, 
water wars, conservation, and en- 
dangered wildlife. 

On July 3, 2000, Governor Jeb 
Bush created the Growth Manage- 
ment Study Commission calling for 
“bold change” to address well in- 
tended, but inadequate growth man- 
agement laws. The commission’s fi- 
nal report to the governor was 
published in February 2001. The 
report confirmed citizen participa- 
tion as a vital part to enacting any 
“bold changes” to growth manage- 
ment. The commission’s citizen in- 
volvement subcommittee recom- 
mended that “local governments 
require applicants for a develop- 
ment order to prepare a citizen par- 
ticipation plan and require them to 
make a good faith effort to involve 
citizens in development review.”! 

The commission’s report also rec- 
ommended local governments en- 
gage in a visioning process, which 
should “articulate for citizens how 
and why amendments to the 
community’s plan/vision will be un- 
dertaken.”” 

However, the lack of government 
funding and political consensus pro- 
hibited any implementation on citi- 
zen-centered planning and develop- 
ment. 


NIMBYism 

NIMBYism is not a true civic par- 
ticipation in a democratic sense. It 
indicates that the institutional 
mechanisms currently used in many 
jurisdictions are broken and pre- 
clude meaningful citizen participa- 
tion in the land use decision-mak- 
ing process. 

The Advisory Commission on Bar- 
riers to Affordable Housing, estab- 
lished under President George H. 
Bush, described NIMBY this way: 
The NIMBY Syndrome is often wide- 
spread, deeply ingrained, easily trans- 
latable into political actions, intention- 
ally exclusionary and growth inhibiting. 


NIMBY sentiment can variously reflect 
legitimate concerns about property val- 


ues, service levels, community ambience, 
the environment, or public health and 
safety. It can also reflect racial or eth- 
nic prejudice masquerading under the 
guise of these legitimate concerns. It can 
manifest itself as opposition to specific 
types of housing, as general opposition 
to changes in the character of the com- 
munity, or as opposition to any and all 
development (Advisory Commission on 
Regulatory Barriers to Affordable Hous- 
ing 1991, 1-1). 


Florida Hometown 
Democracy 

Admittedly, Florida Hometown 
Democracy’s petition calling for 
more citizen participation and in- 
volvement is an attractive measure 
that speaks to those of us who ad- 
vocate for bottom-up reform. How- 
ever, the group distorts the notion 
of citizen participation. On the one 
hand, the group calls for citizen- 
based decisionmaking, but on the 
other it’s selling a “community veto” 
to those voters who consider devel- 
opment as a threat to the environ- 
ment, as well as to their status quo 
beliefs vis-a-vis NIMBYism. 

The most effective weapon Florida 
Hometown Democracy will have in 
getting the measure passed will be 
exploiting the anxiety of 
homeowners who are leery of en- 
croaching development, fearing it 
will adversely affect their property 
value. A community’s desire to leave 
things alone is a natural response 
to uncertainties that come with 
change, which will appeal and mo- 
bilize NIMBY voters. 


Ron Weaver, a Tampa land use 
attorney, has worked for several de- 
cades with developers, environmen- 
talists, and elected officials on the 
issue of growth management. When 
asked about Florida Hometown 
Democracy’s new constitutional 
amendment and its proposed solu- 
tion to citizen participation and fix- 
ing growth management he said, 
Almost everyone in Florida knows we 
have a growth management issue and 
not enough is being done about it. If pro- 
ponents of Florida Hometown Democ- 
racy want healthy debate and action this 
time on growth management solutions, 
I commend them. However, the group is 
currently leading a NIMBY driven cam- 
paign threatening any hope of finding 
growth management solutions. 

If the voters want mass denial they 
may get it for an election or two, but the 
outcry for new schools, hospitals, and re- 
tail located where house tops arose be- 
fore the changeover will cause an out- 
cry for help from local government that 
will be held hostage by the new law.® 


Political Environment 
Typically, elections are geared to- 
ward polarizing segments of voters 
with divisive rhetoric and negative 
campaigns. Placing these amend- 
ments on the ballot will subject the 
community to political communica- 
tions that do not bring people to- 
gether, but rather drive a wedge pre- 
cluding meaningful citizen 


participation. This type of scenario 
plays into the strengths of NIMBY 
opponents who consider themselves 
adversely affected by the application 
for amendment, which essentially 
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ensures a vote defeating the re- 
quest. 

A majority of the voters are too 
busy with daily struggles and rais- 
ing their families to bother with lo- 
cal government affairs, let alone 
voting on local land issues. The 
greatest challenge to local candi- 
dates is mobilizing voters to exer- 
cise their constitutional rights. 

If the constitutional amendment 
passes, then every two years, those 
same citizens will be responsible for 
deciding on real estate matters that 
will affect their neighborhood and 
community. 

Therefore, citizen participation 
under the banner of this ballot ini- 
tiative can be considered exclusive 
and not open to public discussion. 


A Citizen Participation Plan 

The petition for a community veto 
sounds like a great solution and it 
will appeal to voters who fear un- 
certainty and who want status quo 
policies. Citizens, instead of elected 
officials, would be ultimately re- 
sponsible for voting on applications 
for permits, rezoning, site plans, gov- 
ernment annexation and any mat- 
ters requiring land use changes to 
the comprehensive plan. 

Any hope for community-centered 
development hinges on bringing 
people together to resolve the con- 
flict between growth and stability. 
Developing venues allowing oppo- 
nents to voice their concerns helps 
maintain a sense of community and 
an atmosphere of cooperation. 

The commission’s report requir- 
ing applicants for a development 
order to prepare a citizen participa- 
tion plan and require them to make 
a good faith effort to involve citizens 
in development review was bold and 
necessary. However, the report fell 
short of outlining the criteria for an 
effective citizen participation plan. 

A citizen participation plan can 
take many forms and be imple- 
mented on various fronts, depend- 
ing on the dynamics of the commu- 
nity. To begin with, the developer 
has to adopt the attitude that the 
community, often with the active 
encouragement of advocacy groups, 
has emerged as the force that grants 


a company’s license to operate. 
Therefore, citizen participation 
should begin during the early stages 
of planning. 

It is during this critical phase that 
local neighbors begin forming opin- 
ions based on bureaucratic notices, 
negative media reports and commu- 
nity gossip. By including citizens in 
project definition, applicants can re- 
assure residents that they have some 
control over their own neighborhood’s 
destiny, even if they cannot prevent 
the passage of the project. 

The citizen participation plan 
should demonstrate outreach to 
community opinion leaders, local 
news media, and potential oppo- 
nents to the proposed project, as 
well as a budget and timeline for 
accomplishing these goals. 


A Community 
Outreach Program 

NIMBYism has become a man- 
date for citizen participation and 
developers need to consider alterna- 
tives for community approval of 
their projects. Community opposi- 
tion is one of the most costly aspects 
of development, and many exciting 
real estate projects never get beyond 
the planning stage, because of 
neighbors screaming NIMBY. A 
builder can expect negative media 
coverage, defensive communica- 
tions, and expensive setbacks with 
regard to the real estate approval 
process. 

Regardless of what happens to 
growth management or how many 
radical initiatives come down the 
pike, developers will have to design 
and implement community outreach 
programs to affect positive outcomes 
at the local level. 

Attorneys representing develop- 
ers should advocate for such pro- 
grams to avoid costly delays, high- 
profile controversy, and possible 
defeat of the project. A community 
outreach strategy is premised on 
facilitating citizen participation 
that secures a win-win scenario for 
the client and the community. De- 
pending on the community, a num- 
ber of good faith strategies and tac- 
tics can be employed. 

Citizen participation activities 
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could consider one-on-one inter- 
views, neighborhood coffees, and 
community visioning sessions. The 
key to a successful outreach initia- 
tive is implementing it before 
elected officials direct such action. 
This creates positive impressions 
within the community, as well as 
with elected officials setting up a 
smoother application process to in- 
clude uneventful public hearings. 
Community outreach can also get 
more sophisticated involving edito- 
rial board interviews, Web site com- 
munications, opinion research, de- 
veloping educational materials, and 
door-to-door campaigns. 


Conclusion 

Florida Hometown Democracy 
has sparked a public debate that can 
grow legs for true reform in Florida, 
but only if the group uses its lever- 
age to build political consensus and 
bring people who care about Florida 
together versus running a campaign 
driven by angst and bitter resent- 
ment. 

“Florida Hometown Democracy’s 
proposed amendment accelerates 
an unfortunate trend toward gov- 
erning by emotion rather than by 
deliberation,” said Steve Seibert, 
former secretary of the Florida De- 
partment of Community Affairs.‘ 
“The amendment feeds on citizen 
frustration over the impacts of 
Florida’s population growth, and 
demands a dramatic change in how 
we govern ourselves to address 
those impacts. The concerns may be 
legitimate, but the remedy will not 
solve the problems and will create 
a host of new ones.” 


Patrick Slevin, a former mayor of 
Safety Harbor, Florida, is president of 
MediaMax Campaigns, a grassroots pub- 
lic relations firm in Tallahassee, special- 
izing in community outreach and dispute 
resolution. Mr. Slevin is an affiliate 
member (nonattorney) of the Environ- 
mental and Land Use Law Section of The 
Florida Bar. 

This column is submitted on behalf 
of the Environmental and Land Use Law 
Section,George F. Gramling III, chair, 
and Robert Manning, editor. 
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NIMBYism is a local symptom of 
a statewide issue, but if we can col- 
lectively advocate for proactive 
community outreach, we can begin 
putting out these local fires, and per- 
haps, isolate extreme measures fu- 
eled by emotional rancor and get 


back to finding smart growth solu- 
tions. 

While the political battle over the 
ballot initiative rages on into the 
foreseeable future, opportunities to 
reach out and positively build com- 
munity consensus exist today, 


Florida’s Hometown Democracy Amendment 


Continued from page 38 


fundamentals of Florida’s Home- 
town Democracy Amendment. The 
initiative does not encompass “ap- 
plications for permits, rezoning, site 
plans, government annexation, and 
any matters requiring land use 
changes to the comprehensive plans 
[sic].” 

Florida’s Hometown Democracy 
Amendment is not directed to local 
government development orders 
(e.g., building permits), nor to local 
government land development regu- 
lations (e.g., rezonings).’ Instead, 
the proposed amendment initiative 
concerns the legislative function of 
enacting or amending local govern- 
ment comprehensive plans. 

The Florida Supreme Court has 
recognized the legislative nature of 
comprehensive plan amendments, 
including “small-scale” future land 
use map amendments.’ 

Florida law presently allows, al- 
beit limited, referenda on compre- 
hensive plan amendments.’ The 
statute, enacted in 1995, provides: 
An initiative or referendum process in 
regard to any development order or in 
regard to any local comprehensive plan 
amendment or map amendment that 


affects five or fewer parcels of land is 
prohibited. 


The Florida Hometown Democ- 


Ross Stafford Burnaman earned 
a B.A. from New College and a J.D. from 
Florida State University, College of Law. 
He was admitted to The Florida Bar in 
1984 and is in private practice in Talla- 
hassee. 

This column is submitted on behalf 
of the Environmental and Land Use Law 
Section,George F. Gramling III, chair, 
and Robert Manning, editor. 


racy Amendment is deeply rooted in 
the most basic notion of Florida gov- 
ernment: “All political power is in- 
herent in the people.” 

Legislative power resides in 
Florida’s electorate, and the elector- 
ate has the power to limit the power 
previously delegated to elected rep- 
resentatives. 

In Florida Land Company v. City 
of Winter Springs, 427 So. 2d 170 
(Fla. 1983), Justice Ehrlich wrote for 
a unanimous Florida Supreme 
Court: 

The citizens of the State of Florida in 
drafting and adopting the 1968 Consti- 
tution reserved certain powers to them- 
selves, choosing to deal directly with 
some governmental measures. The ref- 


erendum, then, is the essence of re- 
served power. 


The importance of citizen partici- 
pation in local government compre- 
hensive land use planning is fully 
acknowledged in existing law.® 

The failure of the status quo 
implementation of Florida’s plan- 
ning laws was recognized by Gover- 
nor Jeb Bush when he established 
the Growth Management Study 
Commission in July 2000.’ That 
commission called for increased 
public participation in local plan- 
ning, but the lack of government 
funding was not responsible for the 
failure of the commission’s goal of 
“enhancing citizen involvement.”* 
Moreover, many of the commission’s 
recommendations purporting to fur- 
ther that goal concerned develop- 
ment-related litigation procedures, 
not fundamental public participa- 
tion in planning. 

Accordingly, much of the “growth 
management reform” touted by crit- 
ics of Florida’s Hometown Democ- 


which gives us hope for a better 
tomorrow in Florida. U 

www.floridagrowth.org. 

3 Ron Weaver was interviewed for this 
article on November 15, 2003. 

* Steve Seibert was interviewed for 
this article on November 18, 2003. 


racy Amendment and recommended 
by the Growth Management Study 
Commission is irrelevant to the fun- 
damentals of the Florida Hometown 
Democracy Amendment. 

Instead of offering bromides of 
“visioning” or “proactive community 
outreach” encouraged by status-quo 
apologists for “growth management 
reform,” Florida’s Hometown De- 
mocracy amendment simply pro- 
poses to offer Florida voters the op- 
portunity to amend Florida’s 
Constitution to put the people back 
in charge of the places where they 
live. 

Florida Hometown Democracy, 
Inc., sponsor of the ballot initiative, 
maintains a Web site at 
www-.floridahometowndemocarcy.com, 
which is a paid, political advertise- 
ment. The full text of the proposed 
amendment is provided on the ap- 
proved petition form, which can be 
downloaded. The Web site also of- 
fers additional information regard- 
ing Florida’s Hometown Democracy 
Amendment. U 


Fra. Star. §163.3215(2) (2003). 

See Fia. Stat. §163.3164(7), (8), (23), 
380.04 (2003). 

3 Coastal Development of North 
Florida, Inc. v. City of Jacksonville 
Beach, 788 So. 2d 204 (Fla. 2001); Mar- 
tin County v. Yusem, 620 So. 2d 1288 
(Fla. 1997). 

4 Fia. Star. §163.3167(12) (2003), en- 
acted in 1995 Fla. Laws ch. 322, §1. 

5 Fia. Const. art. I, §1 (1968). 

6 See Fia. Stat. §§186.002(2)(e), 
187.201(26), 163.3167(11), 163.3181 
(2003). 

7 Executive Order 2000-196 (sixth 
“Whereas” clause). 

8’ Florida’s Growth Management 
Study Commission, Final Report (Feb- 
ruary 2001), pages 17-23. 
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t was tax season and Jim was 
working overtime again. Jim 
was used to this sort of thing 
this time of year, having been 
an accountant for the last 18 years. 
As he got into his car after putting 
in a 13-hour day, all Jim could think 
of was getting home to see his wife 
and three young children, then get- 
ting into bed for some much-needed 
sleep. Unfortunately, Jim never 
made it home. Jim would never ex- 
perience another day of freedom in 
this country. 

Jim did not think he was speed- 
ing as he was driving home but, af- 
ter being startled by the blue flash- 
ing lights in his rearview mirror, he 
looked down and to his surprise he 
was doing over 20 miles above the 
speed limit. The police officer could 
not have been more polite but Jim 
was so nervous that his hands 
trembled when he handed over his 
drivers license and registration. 
Any contact with police would re- 
mind Jim of the horrible experience 
he had in 1998 when, upon the ad- 
vice of his lawyer, he pled no con- 
test to insurance fraud. Jim’s con- 
viction involved a fraudulent 
insurance claim he filed, in which 
he defrauded his insurance com- 
pany out of approximately $25,000. 
He was sentenced to 30 days in the 
Dade County Jail as a special con- 
dition of two years of probation and 
adjudication was withheld. After 
noticing Jim’s thick accent, the of- 
ficer asked Jim where he was from. 
Jim replied that he was from Ire- 
land but he had been in the United 
States since 1985. The officer asked 
if he was a citizen and Jim said that 
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by Robert G. Amsel 


Convictions for certain 


felonies that never 
before caused 
deportation or serious 
immigration problems 
are now being 
used to deport and 
exclude noncitizens 
regardless of their 
strong ties to the 
community. 


he was not but that he has had a 
green card since 1991. 

Ever since the 9/11 disaster, Of- 
ficer Jones’ department required 
him to run a records check with the 
Department of Homeland Security 
whenever encountering a nonciti- 
zen. About five minutes after call- 
ing Jim’s name into the DHS, Of- 
ficer Jones was advised that Jim 
was an aggravated felon and should 
be placed into custody and turned 
over to immigration officials who 
were already dispatched to Officer 
Jones’ police station. 

Jim could not believe that he was 
being arrested for a speeding ticket. 
Officer Jones explained that it was 
not the speeding ticket, but rather 


Avoiding Deportation by 
Vacating State Court Convictions 


a request by DHS to make the ar- 
rest. Later that night, Jim was 
picked up by Homeland Security 
agents and taken to the Krome De- 
tention Center in Miami where he 
was held in mandatory detention. 
The immigration lawyer hired by 
his family told Jim more bad news. 
Because of his prior conviction, new 
legislation passed by Congress gave 
Jim no possibility of being released 
on bond and the immigration judge 
had no choice but to ultimately de- 
port him. Despite living in the US. 
for over 18 years, an 18-year career 
as an accountant, holding a green 
card, owning a home, being married 
to a US. citizen for 12 years, and 
having three U.S. citizen children, 
it appeared that absolutely nothing 
could be done for Jim. This was es- 
pecially hard for Jim to accept since 
he paid restitution in full, success- 
fully completed his probation, and 
received a withhold of adjudication. 
After being held in custody for eight 
months at the Krome Detention 
Center, Jim was deported. 


One Strike and You’re Out 
Thanks to sweeping and draco- 
nian immigration legislation re- 
cently passed by Congress, Jim’s 
odyssey is not unique and night- 
mare cases like this are occurring 
with greater frequency throughout 
the country. Convictions for certain 
felonies which never before caused 
deportation or serious immigration 
problems are now being used as jus- 
tification to deport and exclude non- 
citizens regardless of their strong 
ties to the community. Because Jim 
was convicted after April 24, 1996, 
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for insurance fraud with a loss of 
over $10,000, an “aggravated 
felony,” and was released from that 
sentence after October 8, 1998, he 
was subject to mandatory detention 
without possibility of release on 
bond (unless he fit into the narrow 
exception relating to cooperating 
witnesses) and to mandatory depor- 
tation.! 


Vacating the Conviction 

Increasingly, the only avenue of 
relief left for people in Jim’s situa- 
tion is to vacate the criminal con- 
viction that triggers the new federal 
laws mandating detention and de- 
portation. Florida Rule of Criminal 
Procedure 3.850 (commonly referred 
to as “Rule 3”) is the exclusive ve- 
hicle used in state court to vacate a 
state court conviction resulting from 
a guilty or no contest plea or a find- 
ing of guilt following trial. Rule 
3.850 applies to both custodial and 
noncustodial defendants.’ 

Rule 3 motions need not be sup- 
ported by supplemental affidavits 
but must be sworn to or affirmed by 
the defendant.’ Subject to limited 
exceptions, defendants have one 
opportunity for challenging a state 
court conviction. Therefore, all po- 
tential grounds to vacate should be 
included or would be deemed 
waived. There is no filing fee and 
leave to amend the petition should 
be freely granted.' Generally, a Rule 
3 motion must be filed within two 
years after the judgment and sen- 
tence become final in a noncapital 
case, which means 30 days after the 
conviction is rendered, if no appeal 
is taken, or the conclusion of direct 
appellate review, i.e., from the lat- 
ter of the issuance of an appellate 
mandate or final determination by 
a court of last resort from which re- 
view was sought.° To preserve a 
defendant’s ability to later seek fed- 
eral habeas relief pursuant to 28 
U.S.C. §2254, a Rule 3 motion must 
be sought within one year of the 
state conviction becoming final. (See 
section on time limits for seeking 
relief pursuant to §2254 below). The 
two-year time limitation in Rule 
3.850 does not apply to newly dis- 
covered evidence or a newly recog- 


nized retroactive constitutional 
right or where the defendant can 
show retained counsel neglected to 
file the motion timely.® 

Examples of frequently used sub- 
stantive claims in Rule 3 motions 
include, but are not limited to: fail- 
ure of the trial court to determine a 
factual basis for the plea;’ failure of 
the court to secure an acknowledg- 
ment of guilt or that the plea was in 
the defendant’s best interest;* fail- 
ure by the trial court to formally 
accept a guilty plea;’ failure to ad- 
vise of the significance and conse- 
quences of an HVO sentence;'’ a 
signed, detailed written waiver of 
rights cannot substitute for a record 
colloquy between the judge and the 
defendant;''breach of a plea agree- 
ment;'” ineffective assistance of 
counsel;'’ failure by counsel to con- 
duct a diligent factual and legal in- 
vestigation; failure by counsel to 
pursue a viable motion to sup- 
press; failure by counsel to inves- 
tigate or present a_ viable 
defense;'*misadvice by counsel re- 
garding the amount of time the de- 
fendant will serve;'’ failure to ad- 
vise of a plea offer which the 
defendant would have accepted.'* In 
order to establish prejudice when a 
defendant seeks to withdraw his 
guilty plea based upon ineffective 
assistance ~f counsel, he must not 
only assert that he otherwise would 
not have pled guilty and would have 
insisted on going to trial, but also 
that if he had gone to trial, he would 
have had a viable defense that prob- 
ably would have prevailed.” 

Quite often, individuals are 
threatened with deportation more 
than two years after their conviction 
became final, which presumably 
would preclude relief under Rule 
3.850. Ironically, a substantive 
claim in a Rule 3 motion which may 
be, and often is, filed after the two- 
year time period is the allegation 
that the trial court failed to advise 
the defendant of the possible depor- 
tation consequences of the plea, in 
violation of Fla. R. Crim. P. 
3.172(c)(8). This rule requires a trial 
judge to inform a defendant who 
pleads guilty or no contest, that if 
he is nota US. citizen, the plea may 


subject him to deportation pursuant 
to the laws and regulations govern- 
ing the U.S. Immigration and Natu- 
ralization Service (now the Depart- 
ment of Homeland Security). This 
requirement became effective Janu- 
ary 1, 1989.”° 

In the leading case on this sub- 
ject, Peart v. State, 756 So. 2d 42 (Fla. 
2000), the Supreme Court of Florida 
held that: 1) a 3.850 motion is the 
appropriate pleading for defendants 
in and out of custody; 2) for a defen- 
dant alleging a failure of the trial 
judge to advise of deportation con- 
sequences, if the defendant learned 
of the deportation threat before 
April 13, 2000 (the publication date 
of Peart), he had two years from that 
date to file a Rule 3 motion and 3) 
all others have two years from learn- 
ing of a deportation threat within 
which to file a Rule 3 motion.*! Ad- 
ditionally, a defendant need not 
show that he or she would have won 


You decided to be an 
organ and tissue 
donor. 


But . . . you didn’t tell 
your family. 


Then you haven't really 
decided to be a donor. 


You must tell your 
family now so they 
can carry out your 
decision later. 


To learn more about 
donation and how to 
talk to your family, call 


800/355-SHARE 
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at trial, but must show “prejudice” 
from the failure to advise of the im- 
migration consequences. To show 
prejudice, a defendant must demon- 
strate: 1) that he did not know that 
the conviction would result in depor- 
tation; 2) that he was “threatened” 
with deportation because of the 
plea; and 3) had he known of the 
possible deportation consequences, 
he would not have entered the 
plea.” 

Legal nuances which the practi- 
tioner should be aware of when 
seeking to vacate a conviction on 
this ground are: A judge advising a 
defendant that the plea “could af- 
fect your status in the United 
States” is not sufficient as the judge 
must specifically warn of “deporta- 
tion”; a plea form signed by the 
defendant advising of deportation 
consequences without oral advise- 
ment by the trial court is insuffi- 
cient;** a plea form signed by the 
defendant advising of deportation 
consequences and the defendant 
advising the judge that he went over 
the form with his attorney but, no 
oral advisement by the judge is still 
insufficient.*° However, a plea form 
signed by the defendant advising of 
deportation consequences and the 
court confirming that the defendant 
understood the form, despite the 
courts failure to orally advise of de- 
portation consequences, is suffi- 
cient.”° 

If a transcript of the plea colloquy 
is unavailable, the state could raise 
a defense of laches and argue that 
the state is prejudiced by its inabil- 
ity to demonstrate that the depor- 
tation warning was in fact given to 
the defendant.*’ However, if no tran- 
script is available, the defendant 
may attempt to reconstruct the 
record under Fla. R. App. P. 
9.200(b)(4).*° If a defendant is de- 
ported prior to the hearing on the 
Rule 3.850 motion, the issue is not 
moot because a defendant could be 
excluded from the U.S. by immigra- 
tion authorities in the future.” 

If the trial court advises the de- 
fendant of deportation conse- 
quences, but the defendant was un- 
der the mistaken belief that he was 
a US. citizen, the “mistake” was not 


caused by the court but rather was 
in the mind of the defendant and 
therefore the requisite prejudice is 
not established and no relief is 
available.* If the trial court fails to 
advise the defendant of deportation 
consequences and the defendant 
mistakenly believed he was a US. 
citizen and is later threatened with 
deportation, an evidentiary hearing 
will be necessary for the defendant 
to prove that had the requisite 
warnings been given, he would not 
have entered a plea.*! 

For pleas taken prior to January 
1, 1989, the effective date of Rule 
3.172(c)(8), a defendant who re- 
ceived no deportation warning may 
get relief only if he was given posi- 
tive misadvice from his counsel that 
there would be no deportation con- 
sequences of the plea.” If a defen- 
dant is advised of the deportation 
consequences by the trial judge but 
receives positive misadvice from his 
attorney to the contrary, prejudice 
is not demonstrated and no relief is 
available.** Finally, a state court 
judge’s failure to advise a defendant 
of the deportation consequences 
does not create a “per se” rule re- 
quiring vacating the plea. A defen- 
dant still must show prejudice by 
pleading and proving that had he 
been informed of the deportation 
consequences, he would not have 
entered the plea.™ 

After filing a Rule 3 motion, the 
court must decide whether an evi- 
dentiary hearing is necessary. An 
evidentiary hearing should be 
granted unless the motion, files, and 
record in the case conclusively show 
that the defendant is entitled to no 
relief.*° Any sworn factual assertion 
of the defendant must be accepted 
as true unless conclusively rebutted 
by the record.** If the court denies 
an evidentiary hearing, a defendant 
may move to supplement or amend 
his motion or seek rehearing within 
15 days of the date of service of the 
denial order.*’ If the court grants 
an evidentiary hearing, discovery 
may be possible.* If the court de- 
nies the motion after an evidentiary 
hearing, a defendant may seek re- 
hearing and/or an appeal.*’ If the 
court grants the motion after an 
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evidentiary hearing, the state may 
appeal but a defendant may then 
seek release on recognizance or 
bail.“ There is no fee for a defen- 
dant appealing a denial of a Rule 3 
motion, but the notice of appeal 
must be filed within 30 days of the 
court’s filing of a signed, written 
order with the circuit court clerk. 


Vacating a State Court 
Conviction in Federal Court 
Generally, a person in state cus- 
tody may seek relief from the fed- 
eral court pursuant to 28 U.S.C. 
§2254 on the grounds that he is in 
custody in violation of the U.S. Con- 
stitution or laws or treaties of the 
U.S. It is important to note that fed- 
eral courts consider deportation a 
collateral consequence of a plea and 
therefore failure to advise of depor- 
tation consequences offers no re- 
lief.*! In order to preserve the right 
to later seek federal post conviction 
relief, a defendant must exhaust all 
available state court remedies by 
appealing any denial of the Rule 3 
motion to the appropriate Florida 
district court of appeal and even 
possibly seeking review in the 
Florida Supreme Court.” Prior to 
the 1996 Anti-Terrorism and Effec- 
tive Death Penalty Act (AEDPA), 
there was no statutory time limit for 
seeking federal habeas corpus relief 
from a state court conviction.*® 
AEDPA, which took effect on April 
24, 1996, established a one-year 
limit for filing a §2254 habeas cor- 
pus petition attacking a state court 
conviction. The one-year time limit 
is tolled during the pendency of 
state court postconviction proceed- 
ings.** The one-year time limit runs 
from the latest of: 1) the date on 
which the state judgment became 
final by the conclusion of direct re- 
view or the expiration of the time 
for seeking such review; 2) the date 
on which the impediment to filing 
an application created by state ac- 
tion in violation of the constitution 
or laws of the U.S. is removed, if the 
applicant was prevented from filing 
such actions; 3) the date on which 
the constitutional right asserted 
was initially recognized by the Su- 
preme Court, if the right has been 
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newly recognized by the Supreme 
Court and made retroactively appli- 
cable to cases on collateral review; 
or 4) the date on which the factual 
predicate of the claim or claims pre- 
sented could have been discovered 
through exercise of due diligence.*° 
It is suggested that attorneys care- 
fully monitor the time limits for fil- 
ing 2254 petitions for writs of ha- 
beas corpus to ensure timely 
filings. The time limits in 28 
U.S.C.§2244(d)(1) are not jurisdic- 
tional and thus are subject to eq- 
uitable tolling.“ 


Be Careful 
What You Ask for 

As the old saying goes, “Be careful 
what you ask for; you might get it.” If 
you convince a state court judge to 
vacate the plea, your client goes back 
to square one with respect to the 
criminal charge and the state 
attorney’s office is free to re-prosecute. 
Thus, after granting a Rule 3 motion, 
a court can take your client into cus- 
tody and require him to post bond. If 
the state chooses to re-prosecute, de- 
fendants who choose not to got to trial 
often seek pretrial diversion or pleas 
to charges having no detrimental im- 
migration consequences. 


A Happy Ending 

For those of you who were dis- 
appointed with Jim’s story, here is 
an alternative ending. While in 
custody at the Krome Detention 
Center, Jim’s family hired a good 
criminal defense attorney to re- 
view Jim’s state conviction. The 
plea colloquy was transcribed and 
showed that instead of advising 
Jim that he could be deported as a 
result of the plea, the trial judge 
only warned that the plea could 
have “negative immigration conse- 
quences.” The trial court’s failure 
to specifically advise Jim about 
deportation caused the court to 
grant Jim’s motion.” In light of 
Jim’s completion of his jail and 
probationary sentence and pay- 
ment of restitution, the state ex- 
ercised its discretion and decided 
not to re-prosecute him for the in- 
surance fraud offense. Jim was re- 
leased from DHS custody, subse- 


quently obtained his U.S. citizen- 
ship, and expunged his criminal 
record. Thanks to good lawyering 
by Jim’s criminal defense attorney, 
Jim and his family lived happily 
ever after. O 
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ny attorney who has 
ever had a troubled, an- 
gry, and confused client 
walk through the office 
door knows that a daunting task 
most likely lies ahead. The issues 
facing that client may span beyond 
the attorney’s practice area, but the 
most pressing and immediate issue 
is to let the client know everything 
will be all right. A 30-minute ap- 
pointment quickly turns into a two- 
hour consultation on everything 
under the sun, sending your client 
on his or her way with hope and con- 
fidence that things will work out. 
Through one afternoon of listening 
and caring, that attorney has been 
transformed from the client’s hired 
gun to a trusted advisor and confi- 
dant without even discussing a le- 
gal issue. The client (and now 
friend) is going to come to you with 
any and all future problems, and 
the question then becomes: How 
well equipped are you going to be 
to handle the client’s multiple 
problems? 

As an associate in the interna- 
tional section of a boutique estate 
planning law firm, I realized that 
I did not know many foreign na- 
tionals with estate tax problems 
whom I could help. None of my 
friends or family truly understood 
what it was that I did and to ex- 
plain it to them I needed a flow 
chart that would render them 
cross-eyed. In light of the limita- 
tions I saw on the scope of my prac- 
tice, I soon ventured out into the 
financial services arena with the 
idea that I would be able to help 
my friends and family in a more 


by Stephen A. Taylor 


An attorney 
engaging in 
ancillary practices 
is able to do so 
in a conflict-free 
manner that 
is in the client's 
best interest. 


meaningful way and that I was 
leaving the legal world behind me. 
Upon taking out my Rolodex and 
setting up meetings with everyone 
I knew, I quickly noticed my stron- 
gest selling point was that I was 
an attorney and this fact imparted 
a great deal of credibility to what 
I said. As I would parse through 
fact finders with prospective cli- 
ents trying to put together the best 
financial plan possible, they would 
ask me various legal questions 
such as whether I could prepare 
their will or trust which I was tell- 
ing them was so essential to their 
financial plan. My answer eventu- 
ally became, “yes,” and thus began 
my quest to marry my estate plan- 
ning background with my financial 
services focus to become not only 
my client’s trusted advisor, but 
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The Complete Advisor—One Attorney’s 


Case for Ancillary Practices 


more so, to become my client’s 
“complete advisor.” 

The focus of this article will be 
on the ethical concerns facing the 
attorney and financial services pro- 
fessional individually and those fac- 
ing an individual who is serving 
both as an attorney and financial 
services professional, which I refer 
to as a “complete advisor.” It is the 
perceived heightened possibility for 
conflicts of interests that can arise 
by serving as a complete advisor 
that concerns many attorneys and 
The Florida Bar Professional Eth- 
ics Committee regarding attorneys 
engaged in ancillary practices. It is 
my belief that an individual serv- 
ing as a client’s complete advisor 
does not face any additional ethi- 
cal problems that the ethical rules 
governing attorneys and/or finan- 
cial services professionals do not 
already address. Rather, it is the 
committee’s overly broad definition 
of “legal services” and perceived ef- 
fect upon an attorney’s independent 
professional judgment that leads to 
its findings of an inherent conflict 
of interest to which a client cannot 
consent. While I strongly believe an 
attorney can and should act as a 
complete advisor, more guidance is 
needed to allow the number of 
qualified practitioners to enter the 
financial services arena. For pur- 
poses of this article, my discussion 
of ancillary practices will be limited 
to financial services and products.! 


Ethical Obligations 
of an Attorney 

The issue of attorneys engaging 
in ancillary practices has been 
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around for a number of years. In 
April 2002, the Supreme Court of 
Florida gave us Rule Regulating The 
Florida Bar 4-5.7. — Responsibili- 
ties Regarding Nonlegal Services. 
The gist of the rule is that an attor- 
ney who provides ancillary services 
must make “reasonable efforts” to 
explain to the client that the attor- 
ney-client privilege does not apply 
to the nonlegal services being pro- 
vided.’ Should the provision of the 
legal and nonlegal services be in- 
distinguishable, or should the cli- 
ent believe the privilege applies to 
the nonlegal services provided, the 
rule states that the attorney pro- 
viding the service is subject to the 
Rules Regulating The Florida Bar. 
As addressed below, the committee 
has apparently yet to address a 
situation where the legal and non- 
legal services being provided by an 
attorney are able to be distin- 
guished. Regardless of this fact, it 
is my belief that a proper under- 
standing of the privilege and when 
it applies does not pose any addi- 
tional ethical concerns to a com- 
plete advisor than it would to any 
other attorney. 


Attorney-Client Privilege 
Florida has codified the privilege 
in FS. §90.502. In case law inter- 
preting this statute, the courts have 
found that the elements necessary 
to create the privilege are: 1) where 
legal advice of any kind is sought; 
2) from a professional legal advisor 
in his capacity as such; 3) the com- 
munications relate to the purpose 
of obtaining advice; and 4) the com- 
munications are made in confi- 
dence.* Furthermore, the existence 
of the privilege does not depend on 
whether the client ultimately hires 
the attorney, but whether the com- 
munication was made when the cli- 
ent was considering hiring the at- 
torney.' The fact that the speaker 
must intend to possibly hire the at- 
torney does away with any notion 
of the privilege being applicable in 
any “I have a legal question” state- 
ment. In practice, I have inserted 
language into my engagement let- 
ter to ensure that my clients are 
aware of the distinction in privilege 


for my serving as a complete advi- 
sor. I counsel my clients that if they 
intend for the privilege to apply, that 
they need to make it clear that the 
statement is made to me as their at- 
torney. Regardless of whether it is 
apparent that the advice sought by 
the client is truly “legal advice,” the 
Rules Regulating The Florida Bar 
defines an attorney’s role as “ad- 
viser” broadly enough to afford the 
privilege to almost all confidential 
communications made to an attor- 
ney if they are made in his or her 
professional capacity.’ If a complete 
advisor properly discloses the ap- 
plicability of the rule at the begin- 
ning of the financial services work 
and has a proper understanding of 
when the privilege applies, no ad- 
ditional problems should be pre- 
sented by serving as a client’s com- 
plete advisor. 


Ethical Obligations of a 
Financial Services 
Professional 

A financial services professional’s 
behavior is controlled by two sepa- 
rate codes of conduct. The first ap- 
plies to a registered representative 
of a broker/dealer (i.e., a stock bro- 
ker) and the second to an insurance 
agent of an insurance company. As 
a registered representative, your 
ethical duty is to recommend invest- 
ments to a client that are suitable 
taking into account the client’s fi- 
nancial situation, risk tolerance, 
and time horizon.* As an insurance 
agent, your ethical duty is “[t]o con- 
duct business according to high 
standards of honesty and fairness 
and to render that service to its cus- 
tomers which, in the same circum- 
stances, [the insurance agent] would 
apply to or demand for itself.” In 
addition to a duty of honesty and 
fairness, an insurance agent is 
called on to be the “field under- 
writer” for the insurance company 
on the policies that they sell. As a 
“field underwriter,” an insurance 
agent is required to provide to the 
insurance company with any and all 
relevant information surrounding a 
proposed insured’s health or any 
other information that would affect 
the person’s insurability. As dis- 


cussed below, this duty owed to the 
insurance company as a “field un- 
derwriter” could potentially create 
a conflict between the complete ad- 
viser and the client. However, if the 
client understands the true purpose 
and use of the insurance, a dual role 
by the complete advisor is actually 
in the client’s best interest. 


Ethical Concerns Facing 
the Complete Advisor 

¢ The Field Underwriter 

While difficult situations may 
present themselves to an insurance 
agent with borderline relevancy to 
the client, it is in the best interest 
of the client and the insurance 
agent to be fully forthright with the 
insurance company and err on the 
side of too much, rather than too 
little, disclosure. By not disclosing 
borderline relevant information to 
the insurance company, the insur- 
ance agent is risking the reduction, 
or possible complete denial, of a 
claim submitted by a beneficiary 
for the policy in question. Should 
the client be charged a higher pre- 
mium due to the disclosure, I be- 
lieve such increase in premiums 
more than offsets the risk of such 
claim not being paid by the insur- 
ance company. I have a few per- 
sonal injury attorneys as clients 
who are well aware of the risk of 
not disclosing enough information 
to the insurance company. The ap- 
plications for these attorneys have 
had more supplemental attach- 
ments to them than number of 
pages in the actual application it- 
self. What these attorneys realize 
is that the purpose of the life in- 
surance is to transfer the risk of un- 
timely death or disability to the in- 
surance company and any action 
that would put in jeopardy this risk 
transference would defeat the pur- 
pose of the insurance. Just as the 
rule requires the attorney to notify 
the client as to when the privilege 
applies, a prudent insurance agent 
would explain to the client his or 
her duty owed to the insurance 
company and why such duty does 
not conflict with the insurance 
agent’s pledge to look out for the 
client’s best interests. 


THE FLORIDA BAR JOURNAL/FEBRUARY 2004 47 


| 

| 
f 
f 
f 


¢ The Committee’s Definition of 
Legal Services 

On multiple occasions, the Bar’s 
Professional Ethics Committee has 
addressed the issue of an attorney 
receiving a referral fee from a reg- 
istered representative for referring 
a client for investment advice. In 
Ethics Opinion 70-13, the commit- 
tee stated, “Should the attorney pass 
on the benefit of the finder’s fee to 
the client or credit the same against 
fees ordinarily charged for the 
attorney’s services, then there would 
be no question of the propriety of the 
practice.”!° The committee furthered 
this position in Proposed Advisory 
Opinion 02-8, stating, “because of 
the attorney’s personal interest in 
receiving a referral fee, this type of 
conflict of interest cannot be con- 
sented to by the client. In order for 
an attorney to make such a recom- 
mendation, the attorney would need 
to remove any financial interest in 
making the recommendation by ei- 
ther passing on the benefit to the 
client or crediting the amount 
against legal fees.”'' However, the 
committee felt that if the inquiring 
attorney obtained the required li- 
censes and participated in the in- 
vestment advice given to the client, 
that such sharing of fees associated 
with these services was not permis- 
sible because the “services being 
provided to the client are not distinct 
from legal services provided to the 
client.” (Emphasis added.) '* While 
coming to this conclusion in PAO 02- 
8, the committee does not address 
what legal services the inquiring 
attorney is providing and why such 
legal and nonlegal services are un- 
able to be distinguished from each 
other. 

When I began my practice as a 
complete advisor, I wrote to The 
Florida Bar’s Ethics Department 
with various questions. One of the 
questions I posed was whether I 
could serve as the registered rep- 
resentative for a trustee of a trust 
that I drafted as an attorney. The 
Ethics Department’s staff opinion 
that I received stated that, “the fact 
that the inquiring attorney and/or 
his firm, in the provision of legal ser- 
vices to the client, would be advis- 


A complete advisor 
must, and is very 
much able to, keep 
his advice and 
recommendations 
separated into the 
proper disciplines. 


ing the client as to financial ser- 
vices and/or investments and then 
selling those products and services 
to the client” (emphasis in origi- 
nal)'* would not allow me to serve 
in such dual capacity for the client. 
The apparent distinction between 
EO 70-13, PAO 02-8, and the opin- 
ion from the Ethics Department 
revolve around the attorney’s con- 
tinued involvement in the nonlegal 
service being provided to the client. 
Should the attorney remain in- 
volved with the financial services 
being provided to the client, it ap- 
pears that the committee and Eth- 
ics Department will regard such 
involvement as not “distinct” from 
the legal services provided and thus 
impermissible. 

These decisions offered by the 
committee and Ethics Department 
work to reward the attorney who is 
less knowledgeable and less in- 
volved with their client’s affairs and 
tries to define any service performed 
by an attorney as a “legal service.” 
It is my belief that these opinions 
by the committee and the Ethics De- 
partment are based on Ethics Opin- 
ion 90-7, which was fraught with 
ethical problems and is not analo- 
gous to the work that is done by a 
complete advisor. 

In EO 90-7, the inquiring attor- 
ney wanted to become a partner in 
an independent insurance agency 
and sell property and casualty in- 
surance to clients of his law firm." 
The attorney specifically asked, 
“(Wlould any conflict arise if the cli- 
ent were to seek a legal opinion 
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about the amount of insurance it 
was required to carry or the spe- 
cific terms of a policy?” The com- 
mittee stated, “Advising a client 
regarding the amount of insurance 
that the client needs, and then sell- 
ing that client the insurance, pre- 
sents an inherent conflict of inter- 
est.”'® I believe for a complete 
advisor to wear his legal hat and 
give a legal opinion as to the finan- 
cial services rendered does create 
a conflict of interest and completely 
blurs the line as to what is a “legal 
service.” I believe a complete advi- 
sor must, and is very much able to, 
keep his advice and recommenda- 
tions separated into the proper dis- 
ciplines. This would not result in a 
“legal opinion” on a financial ser- 
vice or product, which would not 
limit the professional independence 
of the attorney. 


Limitations on 
Professional Independence 

As mentioned above, a financial 
services professional is required to 
provide products and services to a 
client that are suitable for and in 
the client’s best interests. As a com- 
plete advisor who has obtained the 
required licenses, such person would 
be subject to the same suitability 
and best interests requirements. 
Due to the high professional stan- 
dards to which the complete advi- 
sor is held in providing the nonle- 
gal services, I believe that it is 
unreasonable to say such a relation- 
ship affects the complete advisor’s 
independent professional judgment 
so as to create an inherent conflict 
of interest to which a client cannot 
consent. 

The committee’s rationale in the 
opinion I received and in PAO 02-8 
is based on the comment to Rule 4- 
1.7(b)- “Duty to Avoid Limitation on 
Independent Professional Judg- 
ment.” The comment reads, 

A client may consent to representation 
notwithstanding a conflict. However, as 
indicated in subdivision (a)(1) with re- 
spect to representation directly adverse 
to a client and subdivision (b)(1) with 
respect to material limitations on rep- 
resentation of a client, when a disinter- 
ested lawyer would conclude that the 


client should not agree to the represen- 
tation under the circumstances, the law- 
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yer involved cannot properly ask for 
such agreement or provide representa- 
tion on the basis of the client’s con- 
sent.”"’ (Emphasis added.) 


If the complete advisor is com- 
plete and thorough in entering into 
any engagement with a client, I 
strongly believe an inherent conflict 
of interests does not exist. Should 
an attorney properly decide that a 
client needs a trust and tailor such 
trust to the client’s needs and 
wishes, I believe the attorney could 
then provide the client with the 
needed financial services. In fact, 
not only would that attorney be able 
to provide such services to the cli- 
ent, such attorney would be the most 
desirable choice due to their com- 
prehensive legal and financial ser- 
vices knowledge and understanding 
of the client’s circumstances and at- 
titudes. An excellent example of the 
ability of a professional to maintain 
an independent professional judg- 
ment while providing multiple pro- 
fessional services to a client are cer- 
tified professional accountants who 
are becoming significant players in 
the financial services industry. 

The American Institute of Certi- 
fied Public Accountants Code of Pro- 
fessional Conduct states, “A mem- 
ber should maintain objectivity and 
be free of conflicts of interest in dis- 
charging professional responsibili- 
ties.”'* CPAs are permitted to obtain 
all the necessary licenses and pro- 
vide financial services (i.e., fee based 
planning, investment, and insur- 
ance products) to their clients and 
receive all of the applicable commis- 
sions. One CPA practitioner noted, 
“Firms that expand their focus be- 
yond tax and accounting work have 
a better chance of meeting all of 
their clients’ diverse goals and ob- 
jectives.”'* What the CPAs have re- 
alized is that the large bulk of what 
is considered “financial services” is 
in fact tax planning, an area in 
which many CPAs are experts.”’ The 
AICPA has created a special desig- 
nation for those CPAs wishing to 
provide financial services.*' Thus, 
not only has the AICPA decided that 
a CPAs professional independence 
is not affected by providing finan- 
cial services to their clients, they 


If the complete 
advisor is thorough 
in entering into any 
engagement with a 

client, an inherent 
conflict of interests 
does not exist. 


have gone a step further to create a 
professional certification to give its 
members a competitive advantage. 
I believe such actions taken by the 
AICPA can be useful for The Florida 
Bar in creating much needed guide- 
lines for attorneys entering into the 
financial services industry. 


The Need for Guidance 

As a practicing complete advisor, 
I have tried to interpret and apply 
the committee’s and Ethic 
Department’s opinions to ensure 
my compliance with the FRPC. In 
light of EO 70-13 and PAO 02-8, I 
have considered discounting the 
legal fees charged to a client if they 
are also a financial services client. 
While EO 70-13 and PAO 02-8 dealt 
with attorneys receiving referral 
fees rather than serving as a com- 
plete advisor, such discounting of 
legal fees could be viewed as pass- 
ing along the attorney’s benefit to 
the client in a similar manner. My 
belief is that such a practice would 
benefit all parties. The client would 
save money while receiving the 
same quality work that would be 
received from two separate profes- 
sionals. The complete advisor 
would receive the goodwill that ac- 
companies any client discount 
while also receiving more compen- 
sation from that client than if he 
only represented such client in one 
capacity. While I feel that such a 
practice would arguably meet the 
committee’s ethical requirements, 
this practice could be found to vio- 
late the legal obligations facing a 


financial services professional. 

I posed this discounting of legal 
fees idea to my insurance 
company’s legal department, and 
it replied that such practice would 
be considered rebating. Rebating 
is the practice by insurance agents 
whereby an unlawful and anti- 
competitive incentive is given to a 
proposed insured to purchase an 
insurance policy.** Most insurance 
companies strongly discourage re- 
bating in any form by their agents. 
Rebating is legal in Florida, but 
certain statutory requirements 
must be met.”’ The key factor in 
deciding whether an activity can 
be considered rebating is whether 
an item of value given to the cli- 
ent is an “inducement” to purchase 
such financial product. I do not 
believe the practice I proposed 
above would be considered rebat- 
ing because the discount on legal 
fees would not “induce” the client 
to do financial services business 
with me, but rather a discount on 
future business that such client 
would do with me. While my insur- 
ance company’s opinion does not 
carry with it the force of law, it il- 
lustrates the possible problems 
with the Professional Ethics 
Committee’s current guidance for 
an attorney who wishes to become 
a complete advisor.”* 


Conclusion 

If a professional is going to engage 
in a course of action that will favor 
his personal interests over those of 
his client, it does not matter what 
set of ethical rules apply to such 
person. Whether right or wrong, it 
is the perception of the public that 
the professionals with advanced 
degrees or stringent licensing re- 
quirements (most notably doctors, 
attorneys, and CPAs) will hold 
themselves to a higher standard and 
are thus more trustworthy. I have 
seen this attitude displayed by my 
clients on many occasions. It is my 
clients’ perception of the higher ethi- 
cal standards that I am held to as 
an attorney, rather than any belief 
that my advice as a financial ser- 
vices professional will constitute 
legal advice, which allows them to 
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more readily place their trust. 
While I can appreciate the fact 
that the question of what consti- 
tutes a “legal service” has been 
around for years and has no ready 
answer, I do not believe the same 
applies for financial services or 
products. As long as the complete 
advisor does not preface or sum- 
marize an explanation of a finan- 
cial services product as a “legal 
opinion,” a reasonable person 
would not believe such advice or 
product is a “legal service.” How- 
ever, the fact that such opinion 
comes from a person who is an at- 
torney will carry with it a larger 
amount of credibility and instill 
a larger level of confidence in the 
client who is receiving it. As illus- 
trated by the mass influx of CPAs 
into the financial services realm, 
the AICPA does not feel an inher- 
ent conflict of interest exists when 
a CPA serves in a dual capacity. 
While the ethical duties facing an 
attorney are different than those 
facing a CPA, should an attorney 
take the time to explain to a cli- 
ent all the duties incumbent upon 
the attorney as a complete advi- 
sor, including the applicability of 
the privilege, I do not see where 
the attorney’s professional inde- 
pendence will be compromised. 
There are many attorneys, es- 
pecially those practicing tax law, 
who are poised to become excel- 
lent complete advisors. Due to the 
pivotal role that financial services 
products play in estate and tax 
planning matters, there are many 
attorneys who understand the 
working and implications of such 
products better than the financial 
services professional providing 
them to the client. It is my opin- 
ion that attorneys are waiting for 
more guidance from the Bar on 
how to implement such a practice 
before they become complete ad- 
visors. I believe more attorneys 
practicing as complete advisors 
will mark a raising of the bar in 
the financial services industry 
and that competition will result 
in a higher level of service for the 
client. It will also provide to cli- 
ents one trusted advisor to go to 
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for all their problems and con- 
cerns. If you don’t believe me, ask 
them; I’m sure you'll be pleasantly 
surprised. U 
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in accordance with other provisions of 
Rule 4-5.7, Rules of Professional Con- 
duct. 


Stephen A. Taylor is a partner in 
the law firm of Alvarez, Taylor, Eljaiek 
& Rodriguez, P.L., Miami Beach. The fo- 
cus of his practice is estate planning, pro- 
bate and special needs trusts/ structured 
settlements. He holds NASD Series 7, 63, 
65 and 66 licenses, is a registered invest- 
ment advisor with MML Investors Ser- 
vices, Inc., and a Certified Financial 
Planner™. 

This column is submitted on behalf 
of the Tax Section, Richard B. Comiter, 
chair, and Michael D. Miller, Benjamin 
A. Jablow, and Normarie Segurola, 
editors. 
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St. Pete Bar’s Traveling Exhibit Showcases History 
of African-American Lawyers in Pinellas County 


he St. Petersburg Bar Asso- 
T ciation is on a mission to di- 
versify. 

On that journey, members of the 
bar association’s Diversity Commit- 
tee have assembled a public exhibit 
that highlights a period in its his- 
tory that supported exclusion—a 
period when African-Americans 
were not accepted as members. 

Titled “A Legacy of Courage, Vi- 
sion & Hope,” the exhibit chronicles 
African-Americans in the legal pro- 
fession and examines how the pro- 
fession treated minorities through- 
out history. The exhibit was 
launched in August and was ini- 
tially displayed at the Florida Ho- 
locaust Museum. 

It will travel around the state to 
courthouses, law schools, high 
schools, libraries, and other venues. 
In May, it will join the national civil 
rights exhibit in Tallahassee dur- 
ing Law Week. 

“One of the goals of the St. Pe- 
tersburg Bar is to encourage Afri- 
can-American attorneys to practice 
in Pinellas County,” said Eric Ludin, 
past president of the St. 
Petersburg Bar Associa- 
tion and creator of the 
Diversity Committee. 
“We’re hoping that by 
confronting our past 
we'll make a difference 
for the future.” 

Ludin said he noticed 
a great disparity in com- 
paring the number of 
African-American law- 
yers who are members 
of the association to the 
number of African- 
American lawyers in 
the county. 


St. Petersburg Bar Association Diversity Committee members stand in front 
The St. Hoteesburg Bor of the first panel of the exhibit during opening night at the Florida Holo- 


this concern, the number of African- 
Americans members in the bar as- 
sociation has doubled to about 14. 

Among those featured in the ex- 
hibit are the late Fred Minnis Sr., 
who opened the city’s first full-time 
African-American law practice, his 
law partner Isaiah W. Williams, and 
the late James B. Sanderlin, who 
filed the federal lawsuit that deseg- 
regated Pinellas schools and be- 
came the county’s first African- 
American judge in 1972. 

“The exhibit planning and cre- 
ation was definitely a labor of love,” 
said Jeannine Williams, the 
committee’s co-chair and St. Peters- 
burg assistant city attorney. “The 
triumphs of these truly courageous 
individuals must be remembered 
and celebrated.” 

In addition to organizing the ex- 
hibit, the association has made a 
concerted effort to recruit African- 
American lawyers, a scholarship for 
African-American Stetson College 
of Law students who promise to 
practice in the community was 
formed, and speakers from minor- 


N AMERICANS IN 
IN PINELLAS 


ity organizations were invited to 
share their thoughts on diversity. 

Williams said African-American 
lawyers have called her to inquire 
about membership after seeing the 
exhibit. The exhibit shows the mi- 
nority community that the St. Pe- 
tersburg Bar Association is commit- 
ted to inclusion and diversity, she 
added. 

Ludin agreed: “I believe the ex- 
hibit generates good will and signi- 
fies to the community that the St. 
Petersburg Bar has a sincere desire 
to diversify its membership. The 
only way to make real change in the 
future is to understand our history 
and make amends for past conduct.” 

Additionally, the exhibit has re- 
ceived positive feedback from law 
students. Ludin said that law stu- 
dents are asking what can they do 
to find work in the community af- 
ter graduation. On average, there 
are more minority students attend- 
ing Stetson Law School than there 
are minority attorneys practicing in 
the county. Historically, students 
have left to practice in other met- 
ropolitan areas perceived 
to be more welcoming to 
minority attorneys. 

The association is 
seeking photographs, ar- 
tifacts, or information 
relevant to the exhibit. 
Anyone interested in 
housing the museum or 
who would like to donate 
should contact Nora Riva 
Bergman, the St. Peters- 
burg Bar Association’s 
executive director, at 
727/823-7474 or e-mail 
nbergman@stpetebar.com. 


This article was contrib- 


Association has a little ¢aust Museum. Pictured from left to right: Eric Ludin, past president, St. uted by Toyca Williams of The 
more than 1,000 mem- Petersburg Bar Association; Jeannine Williams, co-chair; Jacqueline Gayle- Florida Bar’s Public Infor- 
bers. Since addressing Kelly; Tamara Felton-Dudley, co-chair. 


mation Department. 
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Negotiating a 

Labor Contract: A 
Management Handbook 
by Charles S. Loughran 

The new Negotiating a Labor 
Contract: A Management Hand- 
book (Third Ed. 2003) includes all 
aspects of negotiation from prepa- 
ration to drafting the final con- 
tract. Written by Charles S. 
Loughran, an arbitrator, mediator, 
and factfinder and published by 
BNA Books, the updated and ex- 
panded handbook reflects the lat- 
est developments in the field of 
collective bargaining. 

The 2003 edition provides new 
analyses, discussion, and informa- 
tion on long-term contracts, cost- 
sharing of health care benefits, re- 
cent NLRB and court decisions, 
current examples of contract cost- 
ing and bargaining parameters, 
pension developments, and more. 

The handbook features a chapter 
on nontraditional negotiations in 
which the author details the ratio- 
nale and strategies for conducting 
collaborative or “win-win” bargain- 
ing, including such innovations as 
early opening of contracts, limiting 
the scope of negotiations, and inter- 
est arbitration. 

Published by BNA Books, this 
608-page softcover handbook can 
be purchased for $95 plus tax, 
shipping, and handling. It can be 
ordered by phone: (800) 960- 
1220, fax: (732) 346-1624, or e- 
mail: books@bna.com. A 10-per- 
cent discount is available when 
ordering from BNA’s Web site: 
www.bnabooks.com. 


Age Discrimination in 
Employment Law 
by Barbara T. Lindemann and 
David D. Kadue 

A new reference for practitio- 
ners to use when confronted with 
any issue regarding age discrimi- 
nation litigation, Age Discrimina- 
tion in Employment Law guides 


the attorney from filing a com- 
plaint through trial. 

This resource presents detailed 
guidance on issues such as per- 
sons protected under the ADEA, 
persons against whom a charge 
can be filed, retaliation, hiring, 
promotion, mandatory retirement, 
reduction in force, constructive 
discharge, special issues for 
unions and apprenticeship pro- 
grams, disparate treatment, and 
more. Citations to cases are listed 
by circuit and include detailed 
parentheticals. 

Written from a neutral perspec- 
tive by Barbara T. Lindemann and 
David D. Kadue, Age Discrimina- 
tion in Employment Law ad- 
dresses one of the fastest growing 
areas of employment discrimina- 
tion litigation. 

This 1,628-page softcover book 
can be purchased for $275. Orders 
may be by phone: (800) 960-1220, 
fax: (732) 346-1624, or e-mail: 
books@bna.com. A 10-percent dis- 
count is available when purchas- 
ing from BNA’s Web site. 


Covenants Not to Compete: 
A State-by-State Survey 

The 2003 supplement to Cov- 
enants Not to Compete: A State-by- 
State Survey, Third Edition by 
Brian M. Malsberger and edited 
by Samuel M. Brock III and 
Arnold H. Pedowitz expands the 
canvass of enforceability issues 
critical to employers. 

The supplement focuses on fac- 
tors courts take into consideration 
when deciding which restrictions 
constitute unreasonable restraint, 
including the employer’s degree of 
contact with customers, the actual 
territory served by the employer’s 
business, and the type of legiti- 
mate, covenant-protected interest 
involved. 

This resource provides guidance 
on how to analyze, draft, and liti- 
gate all covenants not to compete 
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and other restrictive covenants, 
partnership, and sale of business 
context. Each state chapter con- 
tains information on state stat- 
utes governing enforceability, em- 
ployers’ protectable interests, 
proof of existence of a covenant, 
courts’ power to modify the cov- 
enant, obtaining a preliminary in- 
junction, establishing irreparable 
harm, and much more. 

Included are additional topics 
by state for quick answers, states’ 
outlines referencing articles and 
providing illustrative cases, a case 
table, and six profession-specific 
indexes. 

Published by BNA Books in con- 
junction with the ABA Section of 
Labor and Employment Law, Em- 
ployment Rights and Responsibili- 
ties Committee, this latest 
supplement can be purchased 
alone (softcover, $215 plus tax, 
shipping, and handling) or with 
the main volume (hardcover, $515 
plus tax, shipping, and handling) 
from BNA Books, P.O. Box 7814, 
Edison, NJ 08818. It may be or- 
dered by phone: (800) 960-1220; 
fax: (732) 346-1624; or e-mail: 
books@bna.com. 


Bar members 
may submit brief book reviews 
of approximately 500 words for 
publication. They should be 
related to law but may be 
practical, esoteric, entertaining, 
or fiction. Reviews should include 
the number of pages, the 
publisher, cost, and purchasing 
information. Submit a hard copy 
and a diskette to Editor, 
The Florida Bar Journal, 
651 E. Jefferson St., 
Tallahassee, FL 32399-2300. 
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Celebrating our 15th year in Florid a, 


Start getting referrals? Or will you Be Saying: 
should have gotten in when there 


AUTOMOTIVE 
ORENSIC SERVICES| 


Accident investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 


-mail: AFSASSOCIATES@AOL.GGM, 


Now I[ have a story to 
tell my grandchildren. 


A wish can teach a sick child 
that anything is possible. 


Even the future. 


MAKE(A-WisH. 


To see how, call 

1-800-722-WISH or 

visit us at www.wish.org. 
Share the power of a wishe 
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50 % on law books. Call National Law 
erica's largest law book dealer. 
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Developmental Disabilities, mental 
retardation, Special education, mental health, 
nursing Home and hospital standard care - 
Exper Witness services provided related to 
Standard-ofcare issues in health and human 
Service agencies. William A. Lybarger, Ph.D., 
(620) 227-6415, tlybarge@yahoo.com, 


opmental Disabilities = Security Expert Witness: Alvin 


CIA Security Officer - Certified 


policies & proced 
security & Law Group, P.A.; 
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@ Forensic Document Examiner, 
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7004-162, Atamonte Springs, FL 32714. (800) 
Formerly with U.S. Postal Inspection 
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Acagemy graduate. University Criminal Justice 
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1631 Exchange intermediary 
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Competitive pricing. Call Jeff Riddeii 


e 1986. We have Florida physi- 
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if it has merit, testify for you. 
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ngineering Experts: Extensive 
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Physicians For Quality: Credible medical Services 
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CLIENTS NOT PAYING? 


Collections Specialist For Florida 
Law Firms Since 1972 


* Dignified 

Professional 

* Quick, Proven Results 

«No Malpractice 

No Recovery..... No Fee! 

Extensive Attorney References 


Call now for a free, no 
obligation Consultation. 


Abrams, Farrell, Wagner 
& Associates, Inc. 


1-800-495-8258 


Professional 


ASSET 


Locators, etc. 
“Hard to find” assets, 
Debtors located, Backgrounds 
PAL Investigations 
Lic # P110350 


(800) 537-6900 


Since 1983 www.4pal.com 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: 
COMBINED SEARCH - $315 
(US., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 

(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
f Appeals Committee. 


Over 100 years total staff experience - not 
onnected with the Federal Government. 


)VERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 

Arlington, VA 22203 

Phone: (703) 524-8200 

FAX: (703) 525-8451 

Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 
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I—| CARE AUDITORS, INC 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL- LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 


FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


HCAI: Health Care Auditors, Inc. Toll Free 1-877-390-HCAI 
13577 Feather Sound Drive Call (727) 579-8054 
Bldg. II, Suite 190 Fax (727) 573-1333 


TRADEMARK 


Clearwater, Florida 33762-5552 We are pleased to receive your calls. 


The sands of time continue to runt, 


Have you thought about 
the 2004 Directory? 
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InterCity Testing 
Consulting Corporatio 


Technical Evaluations and i 

Expert Testimony & Post Brain | 
Inquiries Welcome 

Automotive Accident Reconstruction; Boating, 
PWC, Sailing & Maritime; Biomedical Injury 
Analysis; Chemistry/Chemicals, Construction 
Safety; Elevators/Escalators; Fires/Explosions; 
Flammability; Glass/Metal Fracture; Helmets; 
Ladders; Parks, Playgrounds, Amusements; 

: Pollution-Air & Water; Safety/Electrical 

- Engineering; Slips, Trips & Falls; Sports, 
Recreation, Aquatics; Toxic Exposure; Transpor: 


Support Services include the evaluation of injury with advanced 
Epilepsy Monitoring Unit (EMU), analysis of data, reporting of 
forensic conclusions, and the ability to testify for plaintiff / defendant. 


MEDICAL DIRECTOR: DAVID B. ROSS, M.D. GD 
tation, Tires; Highway Safety; Warning/Instructions 


| (866) 793-5663 
Website: www.IinterCityTesting.com. 


(661) 745-7940 + FAX (561) 745-7939 : 401 ee 42ND AVENUE, PLANTATION, FLORIDA 


P.O. Box 2819 © 
Jupiter, Florida 33468 


Psychiatric Expert Witness 


Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 
Neurological Training & Experience 


Expert Witness Testimony 
For Insurance-Based Litigation 


Criminal Defense & Sentencing 
Personal Injury 

Sexual Harassment 

Medical Malpractice 

Other Related Neurological Disorders 


Insurance Metrics Corporation 


Specializing in: 
insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


Bill Hager, President 561-995-7429 


Former Insurance Commissioner 
Former NCCI CEO www.expertinsurancewitness.com 


Not a Referral Service 
I. Rose, M.D., F.A.P.A. 
(305) 856-6219 


© Diplomate of the American Board of Psychiatry & 
Neurology in Psychiatry with added Qualifications in 
Forensic Psychiatry ¢ Board Certified 


If it's a question of 


Safety... 


The answer must be 
Engineering, Safety, and 


Security Experts Profess i 2 na i 


(All Disciplines) 


Take a look at 
The Florida Bar's 
Web site and see 
what's happening 
in the world of 
Florida law. 


Professional Safety Incorporated 


medical expert testimony in medical malpractice, personal injury & disability claims 


Med Witness provides quality medical 
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